APPLICATION N° 25099/94

Patrick MARTIN v/SWITZERLAND

DECISION of 5 Apnil 1995 on the admissibility of the application

Article 8, paragraph 1 of the Convention The storing tn a police register of
information relating to an individual’s private life constitutes an interference with the
exercise of the right to respect for private iife It 1s a different matter where the register
15 archived for fifty years, so that it cannot be consulted

Article 8, paragraph 2 of the Convention Refusal by the authorities (Switzerland)
to show an indvvidual the full contents of lus police file  Interference in accordance
with a legislative provision (Ordinance of 5 Maich 1990) which 15 sufficiently
accessible and precise, wmerference considered, on the facts, as necessary mn a
democratic society In the interests of national security and proportionate to the aim
pursued, given the wide margin of appreciation wiich the States have in this field

THE FACTS
The facts as submutted by the applicant may be summansed as follows
The applicant, a British citizen, was born on 12 May 1944 1n Ballymena, Ircland

He hives i Geneva and 15 a journalist He 1s represented before the Commission by
Mr Jean Lob, a lawyer pracusing in Lausanne
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A Farticular circumstances of the case

Between 1977 and {989 the applicant was under covert surveillance by the Swiss
Federal Police On 29 March 1990 he requested to see the hles compiled on him
dunng the surveillance

On 16 July 1991 the Registrar (prepose special) 1ssued a decision authonsmg
the applicant to see a photocopy of his file Sections of the file, as well as single words,
had been struck through m black Suspecting that information had been concealed, on
14 August 1991 the applicant requested the Ombudsman to itervene to enable ham to
see the full contents of his files He also asked for the files to be destroyed

On 15 June 1992, following the Ombudsman’s intervention, the Registrar issued
a decision notifying the apphcant that censoring the files by means of black hines was
necessary to protect the interests of the State The Ordinance of 5 March 1990 on the
Handling of Confederation Documents Compiled m order to Protect the Interests of the
State provides that data concerning foreign inelligence and secunty services must be
kept secret under reciprocal agreements As regards the question of destroying the files
the Registrar informed the apphcant that Parhament had not yet taken a decision on the
matter, so that his request was sull pending

On 27 April 1994, pursuant to a decision of the Registrar made under a Federal
Decree of 9 Octaber 1992 the applicant’s files were archrved for 50 years dunng
which bme access 10 them 15 forndden and they cannot be consulted, even by siate
officials

On 12 August 1994 the applicant withdrew the appeal he had lodged with the
Federal Department of Justice and Police on 17 May 1994 following & letter dated
5 July 1994 from the Head of the Department’s Appeals Diviston inferming him that
due to legislative provistons forbidding the destruction of these documents, s appeal
stood no chance ot success

B Relevant domestic lan

The Federal Council Ordinance of 5 March 1990 on the Handling of Confeder
ation Documents Compiled 1n order to Protect the Interests of the State lays down rules
for the consultation of documents relating to the protection of interests of state and how
to deal with documents which are no lenger of any use

Article 5 of the Ordinance provides

The Registrar shall permit apphcants to consult the fles relating to them by
sending them a photocopy thereof
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He shall conceal any data relaung to persons who have worked on the hles or
to any foreign ntelhigence or security service

The procedure destgred 10 ensure that the fundamental individual human nghts
of persons on whom sach hles exit are protected 1 set oul in Article 14 wilich reads
as follows

A person who claims that his request to consult his files has not been dealt with
in accordance with this Ordinance may apply to the Ombudsman within thurty
days

If the Ombudsman considers that the Ordmance has been complied with, be
shall notlfy the applicant accordingly The applicant may thea appedl to the
Federal Council within 30 days from receipt of this opinion

If the Ombudsman considers that the Ordinance has been breached, he shall
notify the Registrar and the applicant accordingly The Registrar shall then 1vsue
a fresh decision which 1¢ ntself susceptible 1o appeal

These provisiens were complemented by the Federal Decree vsued by the
Federal Assembly on 9 October 1992 on the Consultanon of Documenty held by the
Office of the Confederal State Counsel Arucle 7 of thus Decree reculates how
docoments which are no Jonger of any use are to be dealt with

The Registrar shall identify which of the documents 1in las charge are no longer
necessary for the protection of the Staie and are no longer the subjecy mutter of
an apphicdtion to consult them

The documents so wdentibed shall be stored in the Federal Archives They may
no langer be consulted by state officials and access to them 1s prolubuted for 4
period of hfty years

In addition to the procedure provided for under the Crdimance of § March 1990,
Article 9 ot the Decree provides that an appeal hes from any decision of the Registrar
to the Federal Department of Jusnice and Police

COMPLAINTS (Extract)

The applicant 1invokes Article § of the Conventon complaning that there has
been an interference with his private life as a result of the authormes retusal to destroy
the files Further he claims that there has been an interference with his private hte in
that the authonues refused o let him see the full contents of the files compiled during
the covert surveillance operation, making it impossible for him 1o refute the information
contamed 1w them



THE LAW

1 The applicant complains that the authoriies’ refusal to let lum see the full
contents of hus hles and 1o destroy them constitutes an interference with his nght to
respect for s private hie under Article 8 of the Convention which reads, in so far as
relevant

1 Everyone has the right to respect tor tus prnivate  life

2 There shall be no interference by a pubhic authority with the exercise of

this night except such 4s 15 10 accordance with the law and 15 necessary 1 a
democratic society in the interests of national secunity public safety or the
economic well being of the country, for the prevention of disorder or crume for
the protection of health or morals, or for the protection of the nghts and
freedoms of others

The Commussion will examine i turn edach of the machinations of which the
applicant complains

a} The refusal 10 destroy the applicant s files

The Commussion recalls that 1 the Leander case, where information on the
applicant’s private [ife kept 1n a secret police register was disclosed 1o the Commander
m Chief of the Armed Forces 1t considered that the facts came within the scope of
Article ¥ and consututed an nterference with his right to respect for his private hfe
(Leander v Sweden, Comm Report 17 3 85, para 55, Eur Court HR, Senes A
no 116, p 3%

However the facts of the instant case are disinguishable from those m the
Leander case in that the information gathered on the applicant and contained m the
surveillance files hasy been archived for a pertod of fifty years durng which ume the
fles cannot be consulied by anyone, meluding state officials

[n these circumstances nat only 1s access ta the mformation on the applicant’s
private hfe completely blocked for a certain period, but this penod 15 long enough for
the applicant s pnvate life to be unaffected by such access

The Commussion therefore considers that there has been no interference with the
applicant’s privdte hife and concludes that this complaint 15 manifestly 111 founded and
should be rejected pursuant to Article 27 para 2 of the Convention

b} The refusal 1o disclone the full contenis of the hles

The Commussion recally that the storage and refease of information relating to
4 person s pnivate hfe coupled with a refusal 1o allow the person concerned an
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opportunity to refute 1f, amounts to an interference with the nght to respect for private
life (see Eur Court H R |, Leander judgment of 26 March 1987, Series A no 116, p 22,
para 48)

1t 1s therefore necessary to examine whether this interference was Justified under
Article 8 para 2 of the Convention

Under the terms of this provision of the Convention, the mterference must be "in
accordance with the law” and "necessary in a democratic soctety” to achteve one of the
aims referred to therewn

As regards the first of these requirements, the Comrmssion notes that the
prohibibon on releasing certain information from the hles 1s contained in the Federal
Council Ordinance of 5 March 1990 on the Handling of Confederation Documents
Compiled 1n order to Protect the Interests of the State, which was 1ssued by the Swiss
Federal Council under 1ts constitutional power to 1ssue Regulations

Article 3 para 2 of the Ordinance pravides that the Registrar shall conceal any
data relating to persons who have worked on the files or to any foreign ntelhgence or
security service”

These legislative provistans dre sufficiently precive and accessible to ordinary
citizens and set out with sufficient clanty the scope of the Registrar’s discretion

The Commussion is of the view that this Ordinance must be seen as a 'law”
within the meaning of Article 8 para 2 Hence, the Commission considers that the
interference with the applicant’s right to respect for his private ife was " accordance
with the faw"

The next 1ssue 15 whether the interference pursued a legimate aim

The Commussion notes that the iterference was intended to ensure the protecthon
of "national secunty” within the meaming of Article 8 para 2, as 15 clear from the
drafung of the Ordinance of 5 March 1990 Therefore 1t pursues one of the aims
referred to in paragraph 2 of Arucle 8

Finally, the Commssion must examine whether the decision taken under the
Ordinance of 5 March 1990 was, 1n the applicant’s case, "necessary  1n the nterests
of national security

The concept of necessity implies an interference based on a pressing socal need

and which 15, 1n particular, proportionate to the legitimate arm pursued {(see, for
example, Gillow judgment of 24 November 1986, Series A no 109 p 22, pard 55)
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It 15 therefore, necessary to weigh the respondent State's interest in protecting
ity natondl securuty against the extent of the iterference with the applicant s right (o
respect for his private life

In the present case, the refusal to make full disclosure of the contents of the Gile
was justhed according o the national authoriues, by 1he obligation to maintdin secrecy
where there are commitments to foreign wntelligence Jnd secunty services

The Commission recognises that 1t 15 1 the first nstance for the national
authorives 10 Judge whether 4 given mterference was necessary and that, 1n o doing,
those authernties have a relatively wide margan of appreciation in the feld with which
the present case 1s concerned As the Commussion hay dlready stated i the Leander
case, State securnly 1v a4 very sensttive drea wnh which the States must be given a wide
discretion wn desigrming the appropriate systems 10 proiect thesr pahonal securnty
{Leander v Sweden Comm Report, 17 5 1985, para 68, Eur Court HR, Seres A
no 116, p 8%)

However, the States’ dectsions remain subject to review by the Convention
organs (see for example, Cur Court H R, Handy<ide judgment of 7 December 1976,
Senes A no 24, p 23, para 49)

The Commussian has o duty to venfy whether there are adequate and sutficient
gudrantees against the abuses which may be engendered by 4 system of covert
survetllance coupled with restricted disclosure of the files compiled during the
survedlance

The Commivion observes that Article 6 of the Ordinance of 5 Muaich 19930
allows the apphoant to request a further explanation of the restrictions on disclosure
Jurther, Ariicle E2 provades jor the Federal Counci] to appoint 4 Regisirir to sutherise
disclosure of the documents and the conditions under wiuch they may be consulied
In order 1o ensure that the Ordinance s complied with, Articles 13 and 14 provide for
an Ombudsman 1o be appomied and for the possubthily of an appeal 10 the Tederal
Council

The Commission considers that the guarantees provided for i the Ordimance of
5 March 1990 are sufficient to prevent potential abuse

Comequenty, the inferierence of which the apphcant compluns can be
constdered g~ proportionate and therefore  necessary i a democratic soctety in the
interests of national security  as required by the second paragraph of Arucle 8

Theretore the Commission considers that the applicant s complant 15 manitestly

il founded It faltows that this part of the application mwst be eected pursuant to
Article 27 para 2 of the Convention
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