APPLICATION N° 23201/94

Alain MILHAUD v/FRANCE

DECISION of 3 March 1997 on the admissibulity of the application

Article 6, paragraph 1 of the Convention

w) In concluding that m the wstant caye disciplinary proceedings on appeal againt

[

a doctor de not concern the determmation of avil nights and ebligations, the
Commission notes that the disciphaary offences for wiich the applicant incurred a
rebuke were not the subgect of a vl action for damages and that the applicant did
not nsk wmcuinag harsher penaltes such as to disqualify hum fiom practising
medicine

Relevam crutena for avsesang whether proceedings concern a "crummal chaige”
classification of the act n domestic law, natiwre of the offence and severuy of the
penalty

In concluding that, iy the wistant case, disaplinaly proceedings on appeal against
a docter were not cimnnal the Commisston finds that the tuley on whieh the
natiopal coutts based the conviction aie exclusnely disciplinar y law provisions, that
the offence fell exclusnely tnto the spheie of disaplinary proceedings und that the
sanction mposed (a 1chuke), the possible ndirect consequences of which are
msufficient for it to be comstrued as a penalty was not sufficiently severe to fall into
the crimmnal sphete

Article 7, paragraph 1 of the Convention Not applicably 1o the proceedings against
the applicant hefore the mstitnnions of the Ordre des Medecins (Medical Avsociation)
on grounds of s failure to cariy ot iy professional dunes ay a doctor as the offence

and the sanctions ncuried apply onlv to doctors and cannot therefore be classifted as
a crimnal offence und pendites within the meaning of this piovision
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THE FACTS

The applicant, a French cinzen, born ain 1931, 1s Professor of Anaesthesiology
at Amens Regional Teaching Hospital and hives in Amiens.

Before the Commission, he was represented by the law firm Piwnica-Mohme,
a meimber of the Consei! & Etar and Court of Cassation Bar

The facts, as submitted by the parties, may be summuansed as follows

A Particuler cocumstances of the case

On 11, 12 and 16 February 1988 the applicant performed experiments on a
brain-dead patient without having informed the patient’s fanuly and obtained their
autharisation  He had sought neither the opinion of the teaching haspital’s Ethues
Commuttee nor that of the Natlonal Ethics Committee

On 29 Febroary 1988 the Mmisters of Health und of Higher Education
respectively suspended the applicant and referred the case to the teaching hospital's
duciplinary tribunal [n a decision of 27 May 1988, the disciplinary tribunal imposed
the hghtest peaalty - onamely. a warnng - on the apphicunt and lLifted the arder
suspending him

On 29 February 1988 the Director of Health and Social Affairs for the
departement of the Somme reported the matter to the Regional Council of the Picurdy
Ordre des médecing

In a decision ot 14 June 1988, the Regional Council of the Qvdie de médecing
tound that "technical exercises” had been carried out on a brain-dead subject and that
Sections 2, 7 and 9 of the Code of Professional Conduct did noet apply as they referred
to a human being or a patient. It imposed a rebuke on the appheant for breaching
Section 11 of the Code of Medical Professional Conduct regarding professional
confidentiality and Section 33-1 regarding acts of a kind to discredit the profession.

On 9 August 1988 the applicant appeuled against that decision to the disciplinary
section of the Nutonal Council of the Ordie des médecmy He claimed, e alie, that
the decision of the Regional Council of the Oidre was proceduratly flawed, as the
hearing had not been held in public, contrary to Article 6 para. | of the Convention

In u decision of 23 January £991, following a hearig in private, the National
Council of the Ordre held that there had been no procedural tlaw since Acticle 6 of the
Convenuon applies "to courts determining a crimwndl charge or contestations {(disputes)
over ¢ivil rnights and abhigatcony”, 1t found that the applicant lad not violated medical



confidentiality but upheld the penalty, basing ity decision on Sections 2, 7 and 19 of
the Code of Professional Conduct, considering that the rebuke imposed on the applicant
by the Regional Council was not excessive when set agamst the hability he had
incurred

The applicant appealed 1o the Conseil o’ Etar He again alleged that, as Jus case
had not been heard 1n public, there had been a vialaton of Article 6 ot the Convention
Ten days before the hearing, the President of the Comvedd d Etat informed the applicant
of his mtention to raise a pure point of law of his own motion, ndrmely, that the
principles of professional conduct govermng the medical profession, including those set
forth 1n Sections 2 and 7 of the Code of Medical Professional Conduct, apply to a
brain-dead subject’ and ivited the applicant to submmt his pleadings m defence The
apphicant subnutted, 1 s observations, that the ground rased by the Comedl d Eta
was a muxture of fact and law

The Government Comnussioner pownted out, in lus submissions, that the
complaint filed by the patient’s fammily had been discontunued by the mvesugating judge
on 14 November 1989 on the greund that

a3 the subject became braii dead before Professor Milhaud cartied out the
experniments, the accused cdannot be charged with assault, as that offence
presupposes that the victim is ahve In the absence of any alternative charge, I
conclude that under the current faw the experiments performed by the accused
do not fall within the criminal law and the charge must be dropped

In a decision of 2 July 1993 the Conseil d Etar found that the applicant’s patient
had died and concluded that the provisions rehed on by the National Council of the
Ordre were inapphicable to the case, since they could apply only to living persons
Ihe Conseil ¢ Etat considered that the National Council of the Qvere had nusdirected
itself 1in law

However the Conserl d Erar upheld the penalty on the ground that

the fundamental principles regarding respect for human dignity by which
doctors are bound 1n their dealings with their patients do not cease to apply
when the patient dies 1 particular, apart from the removal of organs pursuant
to the 1 aw of 22 December 1976 and governed by that Law, these principles
prohibil experiments on 4 subject after lus death where, hretly, death has not
been recorded 1n conditions of the kind detned m sections 20 1o 22 of the
Decree of 21 March 1978 secondly, such experiments do not carrespond to a
recognised scientthc need and lastly, the individual concerned has not given tus
consent while alive or the agreement of his relatives, 1f any, has not been
obtained
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Relevant domasue lan and practice
a) Code of Medical Professional Conduct

Section 2

"Doctors serving the wterests of the wndividual and of public health shall
perform thewr duties wath due respect for life and human digmty’

Secuon 7

' The patient’s wishes must be respected at all times as far as possible Where
a patient 15 unable to express his wishes, his relatives must be contacted and
infarmed, save 1n an emergency or where this 15 impaossible

Section 19

No new treatment shall be performed an a patient unless adequate biological
studies have been carned out under stnct supervision and only 1f such therapy
15 of direct benefit to the person concerned ”

b) Public Health Code
Section L 423
"The Regional Council hus power 1o impose the following disciplinary penalties

A wdarnming
A rebuke

A temporary disqualihcauoen from practising medicine (for a maximum of three
years)
Striking off the register of the Oidie

The tirst twe penalties i this list alse entaid a three year disqualification from
membershup of a depai tement council, a regional council or the Nauonal Council
of the Ordic the other pendlues entall permanent disqualificaton from
membersinp

c) Case law
In a judgment of 19 February 1964 mn the Sieur Plainemarsen case, the Consell

&' Erat held that where 4 case comes before the Natiwonal Council of the
Oidre exclusively by way of an appeal from a pharmacist on whom a penalty



has been umposed at fust instance, the Counctl cannot legally impose a harsher
penalty on that pharmacist than the one tmposed by the regional council

In a judgment of & February 1981 in the Lebard case, the Cometl dEtat
specified that " having regard to the nature of the powers exercised by the
councils of the professional Ovdres when rultng on disciphnary matters, the
cross-appedl was nadmussible as there 1s no legislative or regulatory provision
for such an appeal, the appedl to the disciplinary section of the National Council
of the Oidre des chu i giens-dentistes (Medical Association of Dental Surgeons)
therefore emanated from Mr Lebard alone  and, consequently, the Council
could not legally impose a harsher penalty on that practitioner than the one
mmposed by the tegional council "

COMPLAINTS (Extract)

1 The applicant, relymg on Aitcle 6 para 1 of the Convention, complains that the
hearing before the National Council of the Ordre des médecins was not held in public,
and of an infringement of the nghts of the defence before the Consed/ d’ Erat n that,
although he had been informed that the Consel! o Erat mitended to raise 4 pure pomt
of law of 11s own motion, he wus unable to defend himself adequately against a charge
of which he knew neither the scope nor the terms, and that the hearing was therefore
unfarr

y: The apphicant also complams ot a violation of Arucle 7 of the Convention in that
the ciminal law was applied retrospectively in this case, since the Conseil d’ Etut based
1its decssion to uphold the penalty on a general principle of law which had not been
formulated n this way untl the judgment of 2 July 1993

THE LAW (Extract)

1 The applicant complains that the hearing before the National Council of the
Ordre des médecins was not held m public, and of an mfringement of the rnights of the
defence before the Conserf o Efar i that, although he had been mformed that the
Consed o Etat 1ntended to raise a pure pouit of law of ity own motion, he was unable
to defend himsell adequately against a charge of which he knew neither the scope nor
the terms, and that the heanng was therefore unfarr He invohes Arurcle 6 paa 1 of the
Convention wiuch provides that

"In the determunation of his civil nights and obligations or of any eriminal charge
against lum, everyone 1s entitled to a fair and public heaning by an indepen-
dent and 1impartial tribunal  Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial m the mterest of
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morals, public order or national security in a democratic society, where the
interests of juveniles or the protection of the private life of the parties so require,
or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the inerests of justice.”

The respondent Government submit that Article 6 para. 1 of the Convention is
inapplicable to this case, whether examined under its civil or its criminal head.

A. Applicability of Article 6 para. ) under its civil head

The Government submit on this point that disciplinary proceedings do not fall
within the scope of Article 6 para. | unless the contestation (dispute) was over "civil
rights and obligations”, that is, the penalty imposed has pecuniary consequences for the
individual concerned, e.g. where a doctor loses the right to continue practising. In this
case, as the applicunt was merely given a rebuke, a penalty which has no direct
pecuniary consequences, the dispute does not concern "civil rights and obligations™
within the meaning of Article 6.

The applicant has not submitted any observations on this point.

The Commission recalls that, in order to determine whether Article 6 of the
Convention 1§ or is not applicuble to this cuse, regard must be had to whether the
proceedings about which the applicant complains concern either the determination of
a criminyl charge or a contestation (dispute) over civil rights. The Commission notes
also that, according to the case-law of the Convention organs, disciplinary proceedings
do not ordinarily lead to a comrestution {dispute) over civil rights or to the determina-
tion ot a criminal charge (see Eur. Court HR judgments in Albert and Le Compte v.
Belgiom, Series A no. S8, p. 14, para. 25, and Engel and Others v. the Netherlands of
8 June 1976, Series A no. 22, pp. 33-37, paras. B0-88; see also No. 11059/82, Dec.
5.7.85,D.R. 43, p. 5).

The Commission observes thut from the time of the appeal proceedings before
the National Council of the Ovdre onwards. the applicant did not, as will be shown in
the following pages, risk incurring a harsher penalty such as to disqualify him from
practising and neither was there a civil action for damages based on the disciplinary
offences for which the applicant incurred a rebuke (see, ¢ contrario, No. 21257/93,
Dec. 27.11.95, unpublished). Thus, in accordance with the aforementioned case-law, the
Commission considers that the proceedings in question did not concern the applicant’s
"civit nghts and obligations”.

The Commission therefore considers that the objection raised by the Government
is well-founded.
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B Applicability of Article G para 1 under its cniminal head

The Government, referring to the criteria laid down in the above mentioned
Engel judgment, consider that disciplinary proceedings do not concern a  criminal
charge The Government stress that the sanction ymposed on the applicant was not a
cnimitnal penalty hrstly because the cruminal compluint agamnst him ended with the
charges bemng dropped, as no offence had been made out and secondly, becanse the
Consedd d'Etar has consistently held that Article 6 of the Convention does not apply to
disciplinary proceedings before the Ordre’s insututions It s not a cniminal offence
which 1s at stake, but a breach of the rueles of profeswional conduct which concern
doctors alone

As regards the aim and seventy of the penalty, the Government specify that
although discaphinary law does not lay down a definition of the conduct which may lead
to a particular penalty there 15 a scale of penalties prescribed in Section L 423 of the
Public Health Code ranging from a warming to striking oft the register of the Qidie
The Appeal Court unlike the Court of Cassation, reviews the propornonaiity of the
breach to the penalty as was done m 1his case Conduct which may amount to a breach
and the penalties imposed for 4 patticular type of breach dccording to the seriousness
thereof are laid down in the case law Morgover, the Government stress that, according
1o the establhished case-law of the French administrative courts, a penalty cannot be
mcreased on an appeal by the person on whom it has been imposed (see Conseil d Erat.
Plainemaison judgment of 19 February 1964}, that this rule constitutes a general
principle of law and that a cross appeal 15 inadnussible (see Comet! d Etat, Division,
Lebard judgment of 6 February 1981)

The Gavernment go on to point out that the applicant mcuried a rebuke 1mposed
m the proceedings before the Picardy Regional Council and that only the applicant
appealed The Govelnment observe 1n the alternative, that even the harshest penalty
1e strikang off, would not amount 10 a crimial penalty as it 15 neither 4 measuie
occasioning depavation of hiberty nor a hne

The applicant coniests the Government’s submission that a rebuke was the
harshest penalty he nisked mcurrimg and considers that the Oidie des medectns could
have lodged a cross appeal The applicant asserts that as far ay he was concerned, the
reboke runed has teaching hospuial cateer since his contract as head ot dupartment was
not renewed The repeicussions of a rebuke, although indirect were exceptionally harsh
and according to the apphicant tell well within the defimtion of 4 <ninunal charge

The Commission tecalls the three critern o laid down by the European Court of
Human Rights 1n the above mentioned Engel and Others judgment firstly whether the
provision{s) detimng the offence charged belong, according to the legal system of the
respondent State, to crinunal law, disciplinary Liw or both concurrently secondly the
very nature of the offence and lustly, the degree of severity of the penalty which the
person concerned risks ncurning. Muinly penalties occastoning deptivation of hiberty
m v indicate that & conminal charge s at 1vwog
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The Commussion notes st of all that the rules under which the national courts
convicted the applicant are not rules of French cniminal law, but esclusvely of
disciplinary law

As regards the nature of the offence 1 question, 1t 1s limuted and linked to the
exercise of the medical profession, to professiondl ethics and to the observance of
professional standards 1t therefore belongs exclusively to the disciplimary sphere (see,
mutaty mutandes, No 10059/82, Dec 5785, DR 43, p 5)

As regards the degree of seventy of the penalty, the Commussion notes that the
dppltcant confined imself to contesting the Government’s clarms without supporting
his submisstons with case law Having regard to the case law of the French adminsstra
tive courts on this powt, as in the Engel judgment, the appellate court had no
Jurisdiction to 1impose a harsher pendlty, so it was indeed the judgment of the Picardy
Regional Council which settled once and for all what was at stake (see the above
mentioned judgment, p 35 para »3)

In the Comnussion's report on the Albert and Le Compte case (Comm Repott
14 12 81, Eur Court HR Series B no 50, pp 35 36, paras 63 10 68), the Commussion
concluded that having regard to the nature of the applicable texts, which indisputably
formed a part of disciplinary law, to the nature of the conduct complamed of,
constituting discyplnary otfences und 1o the sanction imposed, which m 1y nature and
purpose was a typical discaplinary sanction and could not be treated as berng equivalent
1o a penal sanction theire was 1n that case, no cnimunal charge  witlun the meaning
of Arucle 6 para |

The Comnussion notes that the penalty imposed in this case 1s much lighter than
the one n the Albert and Le Compte case The indirect consequences of such a penalty
are msufficient for 1t to be construed as a criminal penalty The Commussion therefore
sees no reason to depart from ats case law that such cases do not involve a  crinuinal
charge within the meamng of Article 6 para 1 of the Convennen (see Mo 10059/82
op cit})

The Commussien therefore constders, i accordance with 1ts established case law
on thns point, that Article 6 of the Convention, under 1ts crimunal head does not apply
In this case

1t follows that the Government’s objection 15 well tounded 1n this respect ay
well This part of the application must therefore be rejected as mcompatible rartone
muaterige with the provisions of the Convention pursuant to Article 27 para 2 of the
Convention

32



2 The applicant complains further about an infringement of Arucle 7 of the
Convention in that the criminal law was applied retrospectively in this case. since the
Conseil d'Etar based its decision to uphold the penalty on a general principle of law
which had not been formulated i this way until the judgment of 2 July [993

Arucle 7 of the Comvention 1v worded as follaws

"Na one shall be held guilty of any criminal offence on account of any act or
omisston which did not constitute 4 criminal offence under natwonal or
international law at the time when it was commutted Nar shalk 4 heavier penalty
be imposed than the one that was applicable at the time the crimunal offence was
commutted

The Government consider that Article 7 15 napplicable to this case The
applicant contests their submission

The Commussion notes that the proceedings agamst the dapplicant before the
Ordie’s isnitutions concerned the manner in which the applicant had carned out his
professional duties as 4 doctor The penalties incurred were those listed 10 Section
L 423 of the Public Health Caode, that 15, a warning, a rebuke, a temporary disqualithca-
tion from pracusing medicine and strniking off the register of the Crdie The
proceedings thus concerned an offence and sanctions applicable 10 one particular
category of persons 1e doctors, and were therefore disciplinary in nature, and not a
cnminal offence and penalties within the meaning of Article 7 of the Convention It
follows that this Arucle s inupplicable to this case

This part of the application 1s therefore also mcompatible ratone matet ive with

the provisions of the Conventian and must be rejected, pursuant to Article 27 para 2
ot the Convention
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