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LORD JUSTI CE NEILL:

This case raises inmportant questions as to the

nature and scope of an appeal brought pursuant to section

40 of the Val ue Added Tax Act 1983 (as anmended) (the 1983

Act) to a Val ue Added Tax Tribunal constituted in

accordance with Schedule 8 to the 1983 Act. It is to be

noted that the 1983 Act was repeal ed by the Val ue Added

Tax Act 1994 and that the provisions as to appeals to a

tri bunal are now contained in sections 83 and 84 of the

1994 Act.

For many years prior to 1991 a nunber of conpanies

carried on road haul age busi nesses as a group under the

name of the John Dee G oup. By the beginning of 1990,

however, it becane apparent that the group was

experiencing financial and managenment problens. On 3
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January 1991 joint adm nistrative receivers were

appointed. According to the directors' statenent of

affairs the estimated total deficiencies of the group at

3 January 1991 exceeded £24, 000, 000. The debts ow ng by

t he group included over £1,000, 000 due to the

Comm ssi oners of Custons and Excise in respect of Value

Added Tax.

On 23 January 1991 a conpany named | ndex Agent

Limted was incorporated. On 19 March 1991 this conpany

changed its name to John Dee Limted. John Dee Limted

(whom 1 shall call "the conmpany") took over 20% of the

undertaking of the former John Dee G oup. Two of the

initial directors of the appellants had been directors of

conpanies in the John Dee G oup. M. Davison had been a

director of five of the six conpanies in the group. M.
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Newt on had been a director of one of the six conpanies in

t he group.

The Conmm ssioners of Custons and Excise (the

Comm ssi oners) becane concerned about what they

considered to be the apparent |inks between the conpany

and the former John Dee Group of conpanies and decided to

exercise their powers to require the conpany to give

security for the paynent of any VAT which either was or

m ght become payable. At the material time this power,

whi ch had fornerly been contained in section 32(2) of the

Fi nance Act 1972, was contained in paragraph 5(2) of

schedule 7 to the 1983 Act. The relevant provision was

in these terns:

"Where it appears to the Conm ssioners requisite to do so
for the protection of the revenue they may require a
t axabl e person, as a condition of his supplying
goods or services under a taxable supply, to give
security or further security of such amount and in
such manner as they may determ ne, for the paynent
of any tax which is or may beconme due fromhim"
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On 10 January 1992 a letter was witten on behal f of

the Comm ssioners to the conmpany requiring the conmpany to

provi de security in accordance with paragraph 5(2). So

far as is material the letter was in these terns:
"The Conm ssioners ... have noted the VAT record of
t he above business and ot her businesses in which
your directors M. John Davison and M. Peter Newt on
were involved and for the protection of the revenue
and in pursuance of their powers under Schedule 7,
par agraph 5(2) of the [1983 Act] they require you,
as a condition of your supplying goods or services
under a taxable supply within the neaning assi gned
to it by Section 2(1) of the said Act, to give
security to them by guarantee or by a cash deposit
in the sumof £355,900.00 ... for the paynent of any
Val ue Added Tax which is or may becone due from you

Alternatively the Comm ssioners will accept
£237,200.00 ... if nonthly returns are submtted.

Al though the security is required i medi ately, the
Comm ssioners will allow you a period of 30 days
fromthe date of this letter in order to give you
the tine to make the necessary arrangenents. |[|f you
do not provide the required security by the end of
this 30 day period, and you continue to trade,
further action will be taken."

Enclosed with the letter was a | eaflet setting out

the procedure for nmaking an appeal to a Val ue Added Tax
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Tri bunal .

On 13 January the conpany replied. They indicated

that they wished to appeal and stated the grounds of the

appeal as foll ows:

"(a) Firstly the new conpany John Dee Limted has no

connection with the old John Dee G oup Limted apart

fromtwo of its directors were forner directors of

the John Dee Goup Limted. Apart fromthis the new

conpany was purchased fromthe Oficia

Adm ni strative Receiver which was a very small part

of the old Group and the part purchased is

profitable, this can be seen fromthe encl osed

audi ted accounts.

(b) Secondly the two directors nentioned in your letter

do not own the Conpany in fact there has been a
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substantial third party investnent

(c) The paynents nmade to the Custonms & Excise for John

Dee Ltd. since the commencenent of business on 11

March 1991 have been nmade as per the terns and

conditions laid down by H M Custons & Exci se.

(d) As | amsure you are fully aware to ask for a

security of such a |arge amount would only create

further problens to a new conpany trying to survive

during these difficult economc tines."

By a Notice of Appeal dated 18 February 1992 the

conpany exercised their right to appeal against the

deci sion of the Conm ssioners to require security. On 4

June 1992 the Commi ssioners served a Statenent of Case in

accordance with rule 8 of the Val ue Added Tax Tri bunal

Rul es 1986 (SI 1986/590) (as amended) (the 1986 Rul es).
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The appeal was heard before a tribunal sitting at

Newcast| e upon Tyne on 30 June 1993. The Decision of the

tri bunal was released on 11 October 1993. Before | turn

to the decision, however, | should first refer further to

the 1983 Act and to the provisions relating to appeals to

a Val ue Added Tax Tri bunal .

Appeal s to a Val ue Added Tax Tri bunal .

Val ue Added Tax, which was introduced by the Finance

Act 1972, is a tax on the supply of goods and services in

the United Kingdomand on the inportation of goods into

the United Kingdom |In broad terns the tax is charged

where the supply is by a person in the course of a

busi ness carried on by himwhere the supplies nmade by

that person over a specified period exceed a certain

anmount in value. Schedule 7 to the 1983 Act contains
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provisions relating to the admnistration, collection and

enforcenment of the Act. By paragraph 1(1) of Schedule 7

it is provided that the tax is to be under "the care and

managenent of the Conm ssioners”.

A nunber of obligations are placed on persons who

make taxable supplies in the course of business. These

obligations include the duty to register and to nmake

returns. For their part the Conm ssioners have w de

powers relating to the adm nistration, collection and

enforcenment of the Act. Thus, by way of exanple, the

Comm ssioners are enpowered to nmake assessnents of tax

due (paragraph 4 of schedule 7), and to require security

and the production of evidence (paragraph 5 of schedul e

7). In addition, again by way of exanple, the

Conmi ssioners may in certain circunstances inpose
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penal ties or surcharges.

It will be apparent that in the course of their

adm nistration of the tax the Conmm ssioners will

frequently find it necessary to nake decisions with

regard to the affairs of individual tax payers. Against

sonme of these decisions and in respect of specified

matters the tax payer is given a right of appeal under

section 40(1) of the 1983 Act (as anended). As I

indicated earlier, one of the decisions against which a

right of appeal lies is a decision to require security

under paragraph 5(2) of schedule 7: see section 40(1)(n).

Furthernore, in addition to the decisions specified in

section 40(1) (as anended), a taxpayer can al so appea

against a decision if it falls within the scope of

section 40(6), which provides:
"Where an appeal under this section is against a
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deci si on of the Conm ssioners which depended upon a
prior decision taken by themin relation to the
appel lant, the fact that the prior decision is not
wi thin subsection (1) above shall not prevent the
tribunal fromallow ng the appeal on the ground that
it would have all owed an appeal against the prior
deci sion. ™

It may be noted that section 40(6) of the 1983 Act re-

enacted section 40(6) of the Finance Act 1972, subsection

(6) having been added to section 40 by section 15 of the

Fi nance Act 1981. This anendnent foll owed the decision

of the House of Lords in Custons and Exci se Conm Ssioners

v. J.H Corbitt (Num smatists) Ltd. [1981] AC 22 ( the

Corbitt case).

In the case of sone of the decisions specified in
section 40(1) of the 1983 Act (as anended) the Act itself
(or later legislation) gives guidance as to the matters
which are to be determned by the tribunal and as to the

powers of the tribunal on an appeal. It is sufficient to
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t ake three exanpl es:

(1) One of the features of the VAT systemis that a

t axabl e person, when accounting for and paying tax in

respect of supplies made by him may in specified

ci rcunst ances deduct the tax which he has had to pay in

respect of supplies nade to him Put shortly, this neans

that "input tax" can be credited against "output tax".

There are cases, however, where there are disputes

bet ween the Conm ssioners and the taxpayer as to whet her

certain input tax can be credited under section 15 of the

1983 Act. In these cases the Conmi ssioners nay nmake a

determ nation which is adverse to the taxpayer and

agai nst which the taxpayer will wish to appeal. To sone

of these appeals section 40(3ZA) will apply. Section

40(3ZA) was inserted by section 46 of the Finance Act
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1993. Section 40(3ZA) provides that in the case of

appeals to which it rel ates:

"“... The tribunal shall not allow the appeal or, as

the case may be, so nuch of it as relates to that

determ nation unless it considers that the

determination is one which it was unreasonable to

make or which it would have been unreasonable to

make if information brought to the attention of the

tribunal that could not have been brought to the

attention of the Conmni ssioners had been available to

be taken i nto account when the determ nati on was

made. "

(2) By paragraph 1(A) of schedule 1 to the 1983 Act the

Comm ssioners are enpowered to nake a direction that the

persons nanmed in the direction shall be treated as a
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singl e taxable person. This power is given to the

Conmi ssioners to counteract the carrying on of the

severabl e parts of a single business under different

ownership in order to avoid registration. It is

provi ded, however, by paragraph 1A(2) that the

Comm ssioners are not to nake a direction unless they are

satisfied of a nunber of specified mtters. One of these

matters is "that the activities in the course of which he

makes or nade those taxable supplies formonly part of

certain activities which should properly be regarded as

t hose of the business described in the direction, the

ot her activities being carried on concurrently or

previously (or both) by one or nore other persons.”

An appeal against such a direction |ies under

section 40(1) (hh) of the 1983 Act. Section 40(3A),
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however, nakes a special provision in relation to such an

appeal :
"Where there is an appeal against a decision to nmake
such direction as is nmentioned in subsection (1)
(hh) above, the tribunal shall not allow the appeal
unless it considers that the Conmm ssioners could not
reasonably have been satisfied as to [certain
matters set out in paragraphs (2) and (4) of
par agraph 1A]."

(3) I mentioned earlier that the Conm ssioners have power

to inpose penalties. This power is contained in the

sections relating to civil penalties in the Finance Act

1985. For exanple, where a return is made by a taxable

person whi ch understates (to an extent prescribed in the

Act) that person's liability to tax he shall be subject

to a penalty equal to a proportion of the tax which would

have been lost if the inaccuracy had not been di scover ed:

see section 14(1) of the Finance Act 1985. Section 14(6)

however, provides as foll ows:
"Conduct falling within subsection (1) above shal
not give rise to liability to a penalty under this
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section if
(a) the person concerned satisfies the Comm ssioners, or
on appeal, a Value Added Tax Tribunal that
there is a reasonabl e excuse for the conduct

An appeal against any liability to a penalty lies to a
tribunal under section 40(1)(o) of the 1983 Act (as
anmended) .

It is to be noted, however, that except in relation
to certain specified appeals (of which | have given these
t hree exanples) no statutory guidance is given to a
tribunal as to the scope of the appeal or as to the
powers of the tribunal on the appeal.

| must now return to the decision of the Tribunal in
t he i nstant case.

The Decision dated 11 Cctober 1993.

It was comon ground before the Tribunal that the

appeal was based on what are call ed Wdnesbury grounds:
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see Associated Provincial Picture Houses Ltd. v.

Wednesbury Corporation [1948] 1 KB 223. Accordingly, it

was argued on behalf of the conpany that the

Conmi ssioners had failed to have regard to rel evant

matters and that they had reached an unreasonabl e

deci si on.

It is apparent therefore that both the parties and

the Tribunal adopted the approach that the jurisdiction

of the Tribunal on the appeal was supervisory rather than

appellate. Indeed in the course of the Decision the

chairman referred to the judgnment of Farquharson J. in

M. Wshnore Ltd v. Custons and Excise Commi SSi oners

[ 1988] STC 723 where he said at 726
"The Tribunal ... should restrict itself, on the
hearing of an appeal, to deciding whether the
t axpayer conpany had established that the decision
arrived at by the Conm ssioners was unreasonable, or
(as the chairman of the Tribunal did in this case)
whet her the decision had been arrived at by taking
into account matters which were not rel evant, or by
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ignoring matters which were rel evant."”

It may also be noted that a little earlier in the sane

j udgnment Farquharson J. said at 725:
"The first matter in this appeal is to establish the
nature of the appeal to the Value Added Tax
Tribunal. 1Is it a re-hearing whereby the Tribunal
can review the discretion of the Comm ssioners and
alter it or cone to a different conclusion if it so
desires, or does the Tribunal on the other hand
exercise only a supervisory jurisdiction, limting
its decision to one based on Wednesbury principles?

There is very little difficulty about this aspect of
the case because it is agreed on all sides that the
latter alternative represents the correct approach.”
The mai n argunent on behalf of the conpany before
the Tribunal was that before issuing any notice requiring
security the Conm ssioners should have asked the conpany
for information about their financial position. In
particular it was said that the Comm ssioners should have
asked for and have taken into account the information

about the financial position of the conpany which had
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been made available to the North Eastern Traffic Area

Li censing Authority at the time when they made a

successful application under the provisions of the

Transport Act 1968 for a licence to carry on business as

a road haul age conpany. In dealing with this argunent

t he chai rman sai d:
"It seens to ne that it is not tenable to argue that
t he Comm ssioners nust al ways have regard to the
financial position of the taxpayer when considering
whet her or not to require security. ... However,
[the evidence on behalf of the Conm ssioners]
indicated that it was the practice of [the
departnment responsible for security] never to ask
t axpayers to provide financial or other information.
| cannot see that this can be a fair approach or
one which a reasonabl e body of Comm ssioners woul d
take in a nunber of cases. |In the present case the
appellant is far frombeing a straight forward
"phoeni x" conpany, although it may have sonme of the
features of such. The directors of the defunct
conpanies are only two anongst a nunber in the
present conpany which has only taken over a
conparatively small part of the undertaking of the
former conpany al beit continuing the conpany nane.
| think that in such a case the Comm ssioners shoul d
consi der whether or not to ask the taxpayer for
financial information in order to assist themwth
their decision. | therefore find that in this case
the Comm ssioners did fail to have regard to the
possibility of seeking financial information from
t he appel l ants which could have assisted themin
di scharging their duty of acting fairly towards the
t axpayer where the position relating to the
requi rement for security was not otherw se clear.
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It follows fromthe conclusion of the Tribunal that

t he Conm ssioners had failed to have regard to the

possibility of seeking relevant financial information

fromthe conmpany that the Tribunal found that the

Conmi ssioners had m sdirected thenselves in law. This

finding by the Tribunal has not been subsequently

chal | enged by the Conm ssioners. The Tribunal went on to

consi der, however, what the position would have been had

a reasonabl e body of Conm ssioners asked for and been

gi ven and had taken into account the material financial

i nformati on which was avail able as at 10 January 1992.

In this context the Tribunal referred to the foll ow ng

passage in the judgnent of Sir John Donal dson MR in

Commi ssioners of Custons and Excise v. Secretary of State

for Social Services, ex parte Wl |l cone Foundation Ltd.
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[1987] 1 WR 1166 at 1175:
"The jurisdiction of the courts to entertain
applications for judicial reviewis a supervisory
jurisdiction of an essentially practical nature
designed to protect the citizen from breaches by
deci sion makers of their public |aw duties. That
there will be such a breach if the decision maker
takes account of irrelevant matters or fails to take
account of relevant matters, in the sense that his
decision is affected thereby, is not in doubt. But,
if his decision is not affected thereby, there is no
reason why the jurisdiction should be exercised and
every reason why it should not."

In the Tribunal's Decision the chairman understood this

passage to indicate that where a decision naker fails to

take into account a relevant matter the court or tribunal

must | ook to see whether or not the decision maker's

deci si on woul d have been affected if he had taken such

matter into account.

In the light of the guidance given by Sir John

Donal dson MR the chairman stated his conclusion on the

matter as foll ows:
"I find that it is nost likely that, if the
Comm ssioners had had regard to [the doubt expressed
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in the report to the Licensing Authority] their
concern for the protection of the revenue would
probably have been fortified.

In summary in the present case | think that the
Comm ssi oners shoul d have consi dered whet her or not
to seek financial information fromthe appellant but
that if they had so considered and had decided to
seek such information their decision would not have
differed fromthat which they actually took."

Accordingly the Tribunal dism ssed the conpany's appeal .

The Appeal to the Hi gh Court.

The conpany then appealed to the High Court in

accordance with the provisions of the Tribunals and

I nquiries Act 1992. The appeal was heard by Turner J. on

12 and 13 January 1995. He gave judgnent on 3 February

1995.

Bef ore Turner J. counsel for the conpany submtted

that the Tribunal had m sconceived the nature of its

jurisdiction and had been in error in applying to an

appeal to a Value Added Tax Tribunal the principle that
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is applicable to judicial reviewin public law. It was

further argued that the Tribunal had failed to have

regard to evidence of facts which had occurred subsequent

to the date of the Decision contained in the letter of 10

January 1992.

For their part the Conm ssioners sought to uphold

the Decision of the Tribunal and, certainly at the outset

of the hearing before Turner J., supported the contention

that the jurisdiction of the Tribunal was supervisory.

In his judgnment Turner J. identified the issues of

law for his determ nation as follows (8):

"l ssue 1.

What is the true nature of the jurisdiction of the

VAT Tribunal on an appeal froma discretionary

deci si on of the Conmm ssioners?
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| ssue 2.
G ven that the Comm ssioners had wongly exercised
their initial discretion, should the VAT Tri bunal

t hen:

(a) Allow the appeal against the Comm ssioners' initial
Decision and leave it to themto nake a fresh
Deci sion on the basis of such facts as they
ought properly to have considered or consider
at the tinme of the fresh Decision; or

(b) Itself come to a decision in the light of the current
evi dence; or

(c) Put itself in the position of the Conm ssioners, in
the Iight of the evidence as it existed at the
time of the Decision which they had taken and
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substitute its Decision for that of the

Conmi ssi oners. "

In the course of his judgnment Turner J. referred not

only to the judgnent of Farquharson J. in the Wshnore

case (supra) but also to the decision of Dyson J. in

Custons _and Exci se Conmi ssioners v. Peachtree Enterprises

Ltd. [1994] STC 747, and pointed out that in both those

cases the Comm ssioners had conceded that the Tribunal's

jurisdiction was supervisory and that the powers of the

Tri bunal had to be exercised in accordance with the

Wednesbury principles. In view, however, of the detailed

argunents which were addressed to this court | do not

think it is necessary to do nore than attenpt to

sumari se what | understand to have been the concl usi ons

reached by Turner J. in the course of his careful
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judgment. His conclusions, as | understand them were as
follows (the references are to the internal nunbering of
t he judgnent):

(a) That the jurisdiction of the Tribunal was not
"l'imted to the detection and quashi ng of any deci sion
made by the Conm ssioners which is Wednesbury
unreasonable."™ (18F and cf 26A and 28C). The provisions
contained in the 1986 Rul es were inconsistent with a
purely supervisory function. Accordingly the
jurisdiction was appel |l ate and not supervisory.

(b) That an appellate jurisdiction can be of two kinds -
an appeal by way of re-hearing or an appeal sinpliciter
(22A). An appeal by way of re-hearing is of the kind
which is conferred on the Court of Appeal by section

15(3) of the Suprenme Court Act 1981 which provides:
"For all purposes of and incidental to - (a) the hearing
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and determ nation of any appeal to the G vil
Division of the Court of Appeal ... the Court of
Appeal shall have all the authority and jurisdiction
of the court or tribunal fromwhich the appeal was
br ought . "
(c) That on an appeal to a VAT Tribunal the tribunal does
not have powers equivalent to those contained in section
15(3) of the 1981 Act. One of the reasons for this is
that the tribunal "cannot be expected to be invested with
t he sane know edge and experience as the Conm ssioners
for the purpose of substituting its own exercise of
di scretion in place of the discretion which ought to have
been exercised by the Comm ssioners.” (32C). It follows
therefore that an appeal to a Tribunal is an appeal
sinpliciter or at any rate sonmething |less than a ful
appeal by way of re-hearing.

(d) That once the Tribunal had decided that the

Comm ssi oners had m sdirected thensel ves the appeal
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shoul d have been all owed and the Tri bunal should have

left it to the Comm ssioners to take a fresh Decision if

t hey thought fit on the facts as they had become by the

date of the fresh Decision (32F). The Tribunal had erred

in substituting its own view of what the Conm ssioners

woul d have determ ned had they properly taken into

account the facts as they were at the date of that

Det erm nati on (31A).

Accordingly Turner J. allowed the conpany's appeal .

The Conmm ssioners have now appealed to this court.

The Appeal to the Court of Appeal.

In this court counsel for the Comm ssioners accepted

that a Tribunal's jurisdiction was appellate and not

supervi sory. The concessions which had been nade in

previ ous cases and at earlier stages in this case had
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been m staken. Indeed, he suggested, references to the

decision in Wednesbury were apt to be m sl eadi ng.

Counsel further submtted that in considering the

function and powers of a VAT tribunal on appeal under

section 40 of the 1983 Act it was necessary to exam ne

the nature of the decision against which the appeal was

brought and al so any statutory provisions which threw

light on the matter. It was not possible to treat al

appeal s under section 40 in the sane way. In sone cases

the tribunal had a fact finding role and could reverse

findings of fact made by the Conm ssioners. In other

cases there were special statutory provisions which

applied to particular classes of appeals under section

40: in this context counsel referred us to a nunber of

t hese provisions including section 40(3ZA) and (3A) and
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to provisions in the Finance Act 1985 includi ng section

14(6), section 14A(5) and section 15(4). 1In the present

case, however, the function and powers of the tribunal

were determ ned by the nature of the decision against

whi ch the appeal was brought. The opening words of

par agraph 5(2) of schedule 7 were inportant - "Were it

appears to the Comm ssioners requisite to do so for the

protection of the revenue ..." These words set out the

statutory condition which has to be satisfied before the

Commi ssioners can, in the exercise of their discretion,

require a taxable person to give security. On an appeal

under section 40(1)(n) the Tribunal can therefore exan ne

whet her the statutory condition has been satisfied. The

task of the Tribunal, though appellate rather than

supervisory, is therefore very simlar, if not identical
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to the task of a court on judicial review of an

adm nistrative decision. But it is nore satisfactory to

avoi d references to Wednesbury itself and instead to

foll ow t he guidance given by Lord Lane in the Corbitt

case where he said at 60G that the Tribunal could only

properly review the Conm ssioners' discretion "if it were

shown that the Conmm ssioners had acted in a way in which

no reasonabl e panel of Conm ssioners could have acted or

if they had taken into account sonme irrelevant matter or

di sregarded sonet hing to which they should have given

weight". In the Corbitt case Lord Sal non di ssented but

t he other Law Lords agreed with Lord Lane's speech.

M. Richards accepted that the Comm ssioners

Deci sion dated 10 January 1992 was erroneous. He

subm tted, however, that the Tribunal had been entitled
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to consi der whether the Comm ssi oners woul d have reached

the sane decision even if the further rel event materi al

had been taken into account and that on the facts the

Tribunal's decision to dism ss the conpany's appeal was

correct. Turner J. was in error in suggesting that the

Tribunal had substituted its own judgnent for that of the

Conmi ssi oners.

M. Engel hart QC on behalf of the conpany put the

matter quite differently. He submtted that one could

identify four categories of case:

(1) An appellate jurisiction in respect of matters of

fact; an exanple of this category of appeal would include

the jurisdiction to determ ne whether certain records had

been kept: cf. Lord Sinon of Gaisdale in the Corbitt

case at 52B.
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(2) An appellate jurisdiction where Parlianent has given

a tribunal an original jurisdiction; an exanple of this

jurisdiction is to be found in section 14(6) of the

Fi nance Act 1985 which enpowers a tribunal to determ ne

whet her there is a reasonabl e excuse for conduct which

ot herwi se would give rise to liability to a penalty.

(3) An appellate jurisdiction which is circunscribed by

statute; an exanple of this jurisdictionis to be found

in section 40(1)(3ZA) of the 1983 Act where the function

of the tribunal is limted to considering whether the

determ nati on by the Conm ssioners was unreasonabl e.

(4) An appellate jurisdiction where there is a general

right of appeal. Were a general right of appeal is

given and the relevant decision was a discretionary

deci sion the appellate function is that set out in the
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speech of Lord Diplock in Hadnor Productions Ltd. v.

Ham [ton [1983] 1 AC 191 where he said at 220C
"The function of the appellate court is initially
one of reviewonly. It may set aside the judge's
exercise of his discretion on the ground that it was
based upon a m sunderstanding of the |aw or the
evi dence before himor upon an inference that
particular facts existed or did not exist ... There
may al so be occasi onal cases where even though no
erroneous assunption of law or fact can be
identified the judge's decision ... is so aberrant
that it nust be set aside upon the grounds that no
reasonabl e judge regardful of his duty to act
judicially could have reached it. It is only if and
after the appellate court has reached the concl usion
that the judge's exercise of his discretion nust be
set aside for one or other of these reasons, that it
becones entitled to exercise an original discretion
of its own."

Counsel for the conpany submitted that the appeal to

the Tribunal fell into this fourth category and was to be

determ ned on Hadnor principles. Accordingly, where the

Cormmi ssioners had m sdirected thenmsel ves, the Tri bunal

could exercise its own discretion. He referred us to the

1986 Rul es and enphasi sed that the facts had been

investigated for the first tinme before the Tribunal. The
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Conmi ssioners decided the matter w thout any evidence or

representations fromthe conpany.

In the case of an appeal under section 40(1)(n)

there was no statutory limtation on the appeal. As a

matter of construction of the 1983 Act and of the 1986

Rul es the appeal was therefore plainly an appeal by way

of re-hearing. Counsel referred us to the decision of

the Court of Appeal in Saglata Ltd. v. Norw ch

Corporation [1971] 2 B 614 and in particular to passages

in the judgnents of Ednund Davies L.J. and Philinore L.J.

In that case the court was concerned with an appeal to

Quarter Sessions froman adm nistrative decision by the

commttee of a local authority. At 639G Philinore L.J.

sai d:
"What sort of appeal is it? |Is the Recorder to | ook
at the reasons of the commttee and to give effect
to themunless they are so lacking in grammar or so
obviously wong on the face of themthat certiorari
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would lie?

The position seens to ne to be so well established
that it is not susceptible of |egal subtlety. The
heari ng of an appeal at quarter sessions is a
rehearing. It cannot be less so if the decision
fromwhi ch the appeal is brought is an

adm ni strative decision by the commttee of a |ocal
authority which heard no evidence, before which no
one took an oath, or was cross-exam ned."

In addition counsel referred us to Lothbury

| nvestment Ltd. v. IRC [1981] Ch. 47 where Goul ding J.

considered the jurisdiction of the Special Conm ssioners

to review a determ nation by the Board O |nland Revenue

under section 296 of the Inconme and Corporation Taxes Act

1970. In holding that the Special Comm ssioners had the

right and indeed a duty to formtheir own view of the

whol e matter and substitute their view, if necessary, for

that of the Board Goulding J. was clearly inpressed by

the facts that the determ nation by the Board could be

made in the absence of any representations by the
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t axpayer and that there was a provision for the

Comm ssioners to hear any rel evant evidence on the

appeal .

M. Engel hart also referred us to the |ast paragraph

in the speech of Lord Sinon of Gaisdale in the Corbitt

case at 52G He submitted that this paragraph supported

the proposition that, if the Tribunal found that the

Conmmi ssioner's Decision was flawed, it could exercise its

own di scretion.

Finally counsel submtted that, though he accepted

that in a case where if all the facts had been before the

deci si on maker he woul d i nevitably have reached the sane

conclusion the Tribunal could decline to interfere, that

was not the position in this case. The Tribunal did not

deci de that the Conm ssioners would inevitably have
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reached the sane concl usi on.

Concl usi ons.

Counsel for the conpany was clearly right to

enphasi se that the function of the Tribunal is an

appel l ate function. Section 40(1) of the 1983 Act nmkes

provision for an appeal. Furthernore, | agree that

references in this context to Wednesbury principles are

capabl e of being a source of confusion.

The decision in the Wdnesbury case itself, as is

apparent fromthe passages which were helpfully cited by

Turner J. in his judgnment, was concerned with the power

of a local authority to |license prem ses for

ci nemat ogr aphi ¢ performances. It was in the context of a

chal l enge to the decision of the local authority to

i npose certain conditions on the grant of a Sunday
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entertainment |icence that the Wednesbury principles were

enunci ated. Accordingly the principles, as fornul ated by

Lord Greene MR, apply primarily to cases where the court

is exercising its supervisory jurisdiction. This is a

jurisdiction, which, as Lawton L.J. observed in R_v.

Sussex Quarter Sessions, ex parte Johnson Trust [1974] B

24 at 40, dates from nedieval tines. An appellate

jurisdiction, on the other hand, is alnost invariably

statutory in origin.

It is clear from section 40 itself that the

deci sions fromwhich an appeal may lie cover a w de

field. It is also clear that, though the construction of

the 1983 Act cannot be determ ned by the subordinate

| egi slation, the 1986 Rul es show that the Tribunal can,

inter alia, hear evidence and nake orders relating to
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di scovery.

It is true that there is no express provision in

schedule 8 to the 1983 Act or elsewhere in the 1983 Act

governing the powers of a VAT Tribunal on an appeal under

section 40. | am however, unable to accept M.

Engel hart's general proposition that, in the absence of

any express limtation, the powers of a Tribunal are akin

to those of the Court of Appeal. In ny judgnent it is

necessary in each case to exam ne the nature of the

deci si on agai nst which the appeal is brought. It is also

necessary to take account of the fact that, by virtue of

paragraph 1(1) of schedule 7 to the 1983 Act, Val ue Added

Tax is under the care and managenent of the

Conmi ssi oners.

In furtherance of his argunent that, once the
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tri bunal had decided that the decision of the

Commi ssioners was flawed, it could substitute its own

di scretion, counsel for the conpany was constrained to

submt that it was for the Tribunal to decide whether it

appeared to it "requisite for the protection of the

revenue" to require a taxable person to give security. |

am quite unable to accept this submssion. It seens to

me that the "statutory condition" (as M. Richards terned

it) which the Tribunal has to exam ne in an appeal under

s.40(1)(n) is whether it appeared to the Conm ssioners

requisite to require security. In exam ning whether that

statutory condition is satisfied the Tribunal will, to

adopt the | anguage of Lord Lane, consider whether the

Comm ssioners had acted in a way in which no reasonabl e

panel of Conm ssioners could have acted or whether they
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had taken i nto account sone irrelevant matter or had

di sregarded sonet hing to which they should have given

wei ght. The Tribunal may al so have to consi der whet her

t he Conm ssioners have erred on a point of law. | am

quite satisfied, however, that the Tribunal cannot

exercise a fresh discretion on the lines indicated by

Lord Diplock in Hadnor. The protection of the revenue is

not a responsibility of the Tribunal or of a court.

| do not consider that it is necessary or would be

appropriate in this case to give guidance as to other

categories of appeal under section 40(1), other than to

say that in ny view the function and powers of a Tri bunal

in each case will depend in |arge neasure on the nature

of the decision appeal ed agai nst and of course on any

speci al statutory provisions. It nmay be noted, however,
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that in an appeal under section 40(1)(h) against a

refusal of an application under section 29 of the 1983

Act simlar questions to those raised in the present case

may arise. Thus an application under section 29 is not

to be refused by the Conm ssioners "unless it appears to

them necessary ... for the protection of the revenue":

see section 29(4) and (5).

| turn therefore to the second matter raised in the

appeal. | can deal with this very shortly.

It was conceded by M. Engel hart, in nmy view

rightly, that where it is shown that, had the additiona

mat eri al been taken into account, the decision would

i nevitably have been the sane, a Tribunal can dism ss an

appeal. In the present case, however, though in the

final summary the Tribunal's decision was nore enphati c,
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the crucial words in the Decision were:
"I find that it is nost likely that, if the
Conmi ssioners had had regard to paragraph (iii) of
the conclusion to M. Ross' report, their concern
for the protection of the revenue woul d probably
have been fortified."

| cannot equate a finding "that it is nost |ikely"
with a finding of inevitability.

On this narrow ground | woul d dism ss the appeal .

LORD JUSTI CE ROCH

| agree.

LORD JUSTI CE HUTCHI SON:

| al so agree and have nothing to add.

ORDER: Appeal dism ssed wth costs.
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