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MRS JUSTICE COCKERILL  

1. Thank you very much.  The point has obviously been very skilfully argued on both 

sides.  

2. I am not going to give you any lengthy judgment on this, but at the heart of this is the 

practical question about what Project Fox is doing and what the documents surrounding

it are likely to yield, in terms of what can sensibly be put to witnesses at the trial, what 

can sensibly be relied on in opening or closing submissions.  In essence the practical 

utility of the documents.

3. To a large extent it seems to me that what is being focused on in relation to this 

application is material which, in an ideal world, anybody running the fraud claim 

would like to see, because it may well give rise to embarrassing correspondence that 

the other side would not like them to see and because it may help them to short circuit 

the analysis of what was being thought of as abnormal.

4. But that does not really engage, as Mr Polley said, primarily with the issues which have

to be decided in relation to the restructuring fraud aspect.

5. The other aspects to which, it seems to me, these documents may properly go is to 

effectively test the storyline.  So, when one is looking at the account of what was done 

and why it was done and the state of mind of those who are in the frame as regards 

fraud, this correspondence may -- although it is slightly secondary -- provide material 

which might be useful for cross-examination.

6. So one does have an application which in large part does not really seek documents 

which are properly probative.  But in part, it does seek documents which may have 

a trial purpose in terms of relevance and utility, if maybe not probativeness.

7. In those circumstances, this would obviously be a fairly marginal case in relation to 

disclosure whenever one made it and however lavish one was feeling about the concept

of disclosure.  
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8. We are now at a point in the timeline of this case and in the circumstances of this case 

where the test in relation to paragraph 18 of PD57AD needs to be looked at with 

somewhat of a laser focus.

9. In those circumstances, I do have to think very carefully about what is necessary for 

trial and about reasonableness and proportionality.  As I have said, the question of 

necessary for trial probably is not met, but it is marginal.

10. The question of reasonableness and proportionality has to be looked at through the lens

of where we are.  Not just the financial cost but, as Mr Polley rightly said, the other 

cost.  I think those points are going to be points that the parties need to take on board 

for all the disclosure applications which are apparently out there between now and trial.

There will be laser focus on that balance.

11. In these circumstances, I would have been minded to give something in relation to one 

of the custodians but what is being offered is, I think, for the moment sufficient.

12. The other thing which I am going to say I would like to be done is for an audit to be 

done on the timeline and to the extent gaps in terms of email traffic can be located, 

even after Mr Civade's locally saved documents file has been looked at and the ten 

documents that have been identified have been looked at.  To the extent there are 

identifiable email gaps, some conversation should be had about whether there is 

a sensible way of, for example, filling in the email from the BCU, whether there is 

an easy way of getting to that.  Because that will give contemporaneous horse's mouth 

account of what was said or what account was given.  So that may be useful. So that is 

all I am prepared to order: what the defendants have offered, plus that extra.  

13. I should say in relation to Mr Civade, it seems to me that in that he is the chief 

investigator in relation to Project Fox, and that he went to the trouble of maintaining a 

file, it is a shortcut.  If there are documents which are likely to be relevant, there is 

a very good chance they are in there.  If that then discloses that there are further 

documents that are missing, that really should be looked for, that may be a way to do it.

But it will give a very good indication of whether there is any important gap and I 

suspect that there will not be.  
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