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VETIS

THE HIGH COURT

1980 No., 9634P

ALLIED IRISH BANKS LIKITED
PLAINTIFFS

AND

JOHN DAMIEN LUPTON

DEFENDANT

Judgment of Mr, Justice Murphy delivered the 21s{ day of Octfober. 1983,

L

In these proceedings the Plaintiffs - Allied Irish Banks Limited -
claim a declaration that the Defendant Mr., Lupton, was effectively and
validly dismissed from the employment of the Plaintiffe with effect from the
21st October, 1980, The Defendant denies that the Plaintiffs are
a#;itlad to thet relief and in turn counterclaims a declaration that his
purported dismissal was ulira vires and invalid. In addition he claims
what I would describe as certain introductory declarations,

The Defendant was employed in December 1966 by the Munster & Leinster
Bank Limited the terms - or some of the terms - of his employment are set
out in a letter to him dated the 8th December 1966. It was not disputed that
these terms applied to the Defendant's employment subsequent to the bank

amalgamation which resulted in the formation of the Plaintiff company. The

terms of euwployment expressly referred to in that letter include the
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following:~
"You will be liablg to transfer to any branch of the bank at the
discretion of the board ---".‘
In 1979 the Defendant was emgloyed at the Plaintiffs' branch in Rush,
Co. Dublin., He, and apparently Qther officials, became involved in a
| |
significant disagreement with @pe then Manager of that branch. In my view
it is not necessary for the pu%egse of these proceedings to explore the details
of that dispute or the manner ;a which it was resolved: It is sufficient to
note that the Plaintiffs for tn?}r part appear to have complied with the
appropriate proéedures and certg}nly there was no suggestion that the members
of the Irish Bank Officials Asaﬂgiation‘(I.B.O.A.) who represented Mr. Lupton
in the application of those ppggg@ures challenged the conduct of the Plaintiffs
with regard to the manner in Yh?qh they invoked or applied the procedures. On
the other hand it is important fqrecord that at the conclusion of what hasg
been described as "the Rush inq*gqnt" and the investigations arising from it
D
that Mr. Lupton believed that hg had been unfairly treated by at least one
officlal of the bank and I thiﬁ& it is clear that he suspected that there might
be an animus against him by gq§? ;nd perhaps other officials of the Plaintiffs,

On the 6th of February 1960 Yr. Ward (then General Menzger Personnel) of

the Plaintiffs notified the Defendant that he was being appointed to the
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Plaintiffs Drogheda branch'as a temporary location peﬁding your permanent
placement", That letter and g confirmatiog of the 1l4th of Februery 1980
included a very specific and formal warning to the Defendant that any
repetition by him of insubordinate or unofficial action of the kind previously
taken by him would warrant his d*smissal from the service of the bank,

The Defendant duly took up p4s position in the Drogheda branch. He had
previously served in Drogheda andlhe wag apparently hafpy to serve there
again., As he was at the time engéged to be married it appears that he
obtained a bankxloan to purchasq and did in fact purchase a dwellinghouse in
Julianstown not far from his plage of employment. His manager in Drogheda was
Mr. Dolan, Mr. Lupton for his pait felt that he had a good relationship with
his manager and the official evaluation by Mr, Dolan and indeed by Mr. Guinsane
then Personnel Officer and now Ggneral lianager Personnel in succession to
My, Ward,was that his conduct and work was satisfactory. Sometime after he
had taken up his duties in Drogh?&a Mr, Lupton was interviewed by Mr., Guinane.
This interview took place in the ordinary course of Mr. Guinene's duties of
calling upon the branches in hig #rea and familiarising himself with the needs,

I
interests and qualifications of ?he various officials., Of this meeting

Mr. Lupton gave evidence to the effect that Mr. Guinane led him to believe that

he would remain at the Drogheda bianch. This Mr. Guinane disputed. 1t was
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not within his authoyity to say whgt officials would remain in oxr be posted %o
any particular branch and effectively the only assurance that he gave to
Mr, Lupton was that his conduct was satisfactory. I am satisfied that
Mr, Guinane did not give any assurance to Mr. Lupton as to his continued
engagement at Drogheda. On the 6th of June, 1980 Mr. Guinane wrote +to
Mr. Lupton care of the Drogheda branch informing h;m that hq had been
transferred to the Plaintiffs' Athy branch where he was to report for duty on
Tuesday the last of July, 1980. qP the same day, or at any rate before that
i

letter was posted, Mr, Hovenden Wpo was the General Manager of the eastern
region of the Pl;intiff bank and<who wag known to the Defendant phoneqd him
as a matter of courtesy to tell gip of the transfer. Of this telephone
conversgtion Mr, Lupton in his eyiaence sald that Mr. Hovenden had told him
in relation to the transfer that_ha was being very well ireated by‘the bank as
there were other people who woulﬁ like to have him transferred further away.
This piece of evidence was of copsiderable importance as an essential part of

t
the Defendant's counterclaim is fhat the decision to transfer him to Athy was
an effort to victamise him., 1In Fis own words he was being "gutted"., It was

!
submitted that this was the apppgp;iate inference to draw from the conclusion

of the Rush incident; the assﬁngpoes said to have been given by Mr., Guinane

and the evidence of the telephone conversation with Mr. Hovenden. As that
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perticular evidence had not been put to Mr. Hovenden in the course of his

ocross~examination he was recalled:and swore that he had no recollection of any

such statement belng made in the course of his telephone conversation with

Mr. Lupton but more particularly that that was not the basis on which the

transfer to Athy had been determined. In relation to this crucial aspect of

the matter Mr, Hovenden swore tqgt he himself in conjunction with the Regional

Manager for Kilkenny put a great deal of work into fipding a suitable place for
\

Mr, Lupton: +that he satisfied q}mself that the Athy branch was guitable and

would give Mr. Iupton every oppgptunity of bromoting his career and thet was the

besis on which the decision wag mpade. He denied that there was any effort mede

to have Mr, Lupton transferred {q a more remote or unsuitable branch. I have
. I

-

no hesitation in accepiing in full the evidence of Mr. Hovenden on this and
indeed on every other aspect of fhe case.

In the same context it is ppaper to make reference to the fact that the
transfer to Athy might - indeeg would ~ involve Mr. Lupton in selling the house
which he had purchased in the D;ggheda area, Furthermore I accept that the bank
~ through Mr, Hovenden = indicafgd that he would not be facilitated in purchasing
a house in the Athy area, On tpq other haqq Mr. Hovenden explained - and as

I have already said I accept his evidence - to Mr, Lupton that as an unmarried
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man - his engagement to maryry having been called off - he would not be entitled
t0o a house loan with only 15 years of service but that some other provision
might be made for him.

I am satisfied that the Defendant has not discharged the onus on him
to establish that the decision tq transfer him from his temporary location in
Drogheda to Athy was made as & rpsult of the wish on the part of the bank
or any official in it to victimige the Defendant., Indeed it is appropriate
to observe that the Plaintiffs gglled to give evidencekthose witnesses
involved in the decision making Procese partly perhapa to negative the
allegation of vi@timisation but Plao, it would appear, to afford the Defendant
the unusual opportunity of crosq;examining the bank's witnesses as to the
motives which they possessed or %he factors which influenced the decisionm.

-

Even with that advantage and of ?ourse the opportunity, if the Defendant though

fit, of discovering documents iglthe posseséion of the bank the allegation of
victimisation in my view wholly feils. Indeed to the contrary the evidence

of Mr, Hovenden in particular aﬁ¢ also that of Mr. Guinane indicates a
commendable degree of sympathy éﬁd compagsion on the part of the officials of

the bank concerned in the permq?gqt placement of the Defendant in the bank

|

system at that time. .

In fact an unintended moratorium occurred in the implementation of the
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Defendant's transfer to Athy. Ap he informed Mr. Hovenden in the course of
thelr telephone conversation on the 6th of June Mr, Lupton was having some
problems with his back and had arranged to enter hospital which he did shortly
after the date of the phonecall. He was apparently detained in hosgpital for
3 weeks but remained away from the bank on what was described "as certified
sick-leave" until the 20th of October. Mr, Lupton explained that in relation
to the decision to transfer him ?o Athy Mr. Hovenden had said, in effect, that
the decision to transfer him was final and pot open tokreview but that he
#r, Hovenden would seo Mr, Luptogat any time when he returned after his
sick leave, It ;as as a result qf that statement, Mr. Lupton, explained, that
he did not seek to contact Mr, Hﬂvendeaxbefore the middle of October 1980. At
that stage Mr. Lupton says he phgoned Mr, Hovenden on two occasions.

) |

Apparently he was told by ir. Hoyenden's secretary that he was away. That
statement coincides with Mr, HOVﬁnden's own evidence that he was on annual
leave at the time but apparently ﬁr. Hovenden's secretary contacted him and
atated agaln that the decision tq transfer him to Athy stood. Even on his
own account of what took place ip is hard to describe this as a refusal by

Mr. Hovenden to see Mr, Lupton byt certainly it is true that Mr. Hovenden saw

the decision to transfer Mr. Lupion to Athy as being final and not open to

further discussion oxr debate,
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The matter then passmes ta certain events which occurred in the three
days commencing on the 20th of Ogtober, 1980,

On the 20th of October, 1980 Er. Lupton returned to the Drogheda branch,
He informed the manager, Mr. Dolan, who had been aware of the decision in the
previous June to transfer Mr, Luy?on,thathewas not going to Athy. It is
not digputed that Mr. Dolan was taken aback by this statement: that he phoned
the Personnel Department of the pank: that in pursuance of the advice which he
received he told Mr. Lupton to proceed forthwith to At?y and that Mr. Lupton
for his part said he was not pregared to go. As a result of that interchange

!

of views Mr, Doiﬁn received and transmitted to Mr, Lupton instructions to the
effect that Mr, Lupton was to be suspended if he did not go to Athy. The only
answer‘jhat ¥r, Lupton made to ﬁpis wag “1'll see™, However, Mr, Lupton did not
leave the bank but took up his q}ace at a desk there, On the following day, the
21st of Octobdber, 1§80, Mr, Luptqg returned to the bank. He asked Kr. Dolan to
put the matter of his suspénsioq‘in writing and this Mr. Dolan did with the
asslstance of other offiocials o% fhe bank, The resulting letter is dated the
21st of October, 1980. That lejter after referring to the warnings given to
¥r. Lupton earlier in the year ﬁqnt on to state as follows:-

"I am further dirested to rgger to your refusal of yesterday to obey the

bank's orders and instructions relative to your transfer to Athy which
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resulted in your being suspended from duty until further notice”.

The letter further provided that in the event of Mr., Lupton taking up his
position in Athy that the suspengion would be lifted and then went on to
indicate the consequences of refusal in the following:terms:-

"Should you continue to refuse to proceed on transfer to Athy as

instructed, such refusal will constitute a fundamental breach of

contract on your part whicp wlll result in your instant dismissal
\

from the service of the bapk".

On. the 22n& of October, l9qp‘Mr. Lupton returned once more to the bank
when - at 9,30 a.m. - he delivegpd to the manager his reply to the manager's
letter }n which he explained tha{ his refusal to comply with the decision to
transfer him to Athy wes becauss hewasbeing viotimised by the bank. Mr, Lupton
in his letter went on to seek c}qrifioation of the final paragraph of Mr,
Dolan's letter. Having regard to the distraction and disruption which arose
from Mr, Lupton's insistence on ﬁttending at the Drogheda branch from which he
had been transferred Mr. HOVGndQﬁ was recalled from his annual leave and was
present in the branch on the 22gq of October to deal with the situation. As
Mr, Lupton was for the third auogpssive day categorically refusing to transfer

to the Athy branch and insisting on his right to attend at the Drogheda branch

in his capacity as an official engaged there notwithstanding the warnings which
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had been communicated to him by Mr. Dolan verbally and in writing, Mr.
Hovenden by his letter of the 22nd of October, 1980 notified Mr. Lupton of
his dismissal from the services qf the bank with effect from the 21st of
October, 1980. That letter wag not drafted by Mr. Hovenden. In fact it
was drafted by or with the assistence of the Law Department of the bank but I
cannot see that any importance is to be attached to taat fact, Indeed I would
be surprised if the position werq otherwise.
L

As appears in the affidavi? of Mr. Hovenden - which by consent wes treated
as part of his direct evidence - Mr. Lupton returned to the bank in the days and
weeks following the incidents aforesaid and not only entered the bank itself
but gained access to the private area of the banking hall by vaulting over the
bank c;unter. Towards the end of the month of October it appeears that he
arranged to have his actions in pelation to the occupation of the bank
recorded by the newspaper journalists end &a camera crew from Radio Telefis
Eireann, The only relevance ¢f the actions of the Defendant in that context
is that they apparently induced the bank to institute these proceedings on the
30th of October, 1980 to claim gamong other things, an injunction restraining
the Defendant from occupying thq bank's premises. Following upon the

institution of the proceedings various interlocutory applications were brought

following on which the Defendant desisted from attending at the premises.
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In the foregoing oircumstances it was submiited on behalf of the

Defendant as followsa:-

(1) that it was an implied ferm of the Defendant's contract of

3 T3 T3 T3

T3 T3 3

- ﬁ—«—é -—-—g

~ 3

3 3

3

-3

3

13

efiployment with the Plgintiff that any decision of the Plaintiff
to transfer the Defendaﬂt from one branch to another would be made
reasonably and properly, This argument haed two branches first,
that the decision would be arrived at honestly and fairly in pursuit
of the proper interestg of the Plaintiff and ?ot for any improper
motive and secondly that in reaching such a decision the Plaintiff
wasg bou;d to give the pfficial concerned an opportunity of being
heard.

I bhave already foupd as a fact that the decision of the bank
to transfer Mr, Lupton ;o their Athy branch was not inspired by any
animug towards Mr, Lup?on but was reached with a view to promoting
his career prospects. @ccordingly that argument cannot in my view
succeed but in expressipg that view I should make it clear that I do
not wish to be taken aq‘accepting that a decision to transfer for an
improper motive would nq9cessarily constitute a breach of contract.
If such an abuse were tq occur it would no doubt give an official

grounds for complaint and result in & grievance which no doubt his

Trade Union should and wquld pursue but it does not necessarily
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follow that it would likpwlse entall a breach of contract.

I em not convinced gither that there is any justification to
infer an intention on bqhalr of either party that the decision to
transfer should be subjﬁct to the employees right to be heard in
respect of the decision generally or the particular location chosen
on hig behalf., In the B;esent cage the terms of Mr, Lupton's
appointment clearly prog}ded that his employment rendered him liable
to such a transfer. No poubt this factor was\taken into acocount by
Mr, Lupton when seeking the employment and by the bank when
determining or negotiat*pg retes of remuneration. Furthermore the
almost invariable pract}ge has been to exclude any form of
representation by the e*floyee with regard to an intended transfer;
less still any right to Pe heard in regard thereto., The system
as applied involves the Fank and its Personnel Officers in building
up a fund of kmowledge g*th regard to the needs and circumstances
of each official on the ﬂne hand and the possible vacancies which
would afford the best oagortunity of meeting those needs and at the
same time promoting thi best interests of the bank. As I have said
this is what was done 11} the present case and the evidence is that

it is the system adopteq in virtually every other case. I have not
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been referred to any auyhority which would suggest that a right to

be heard arises in these circumstances.

That in relation to the gecision of the bank to dismiss BMr. Lupton
he was entitled to be hg&rd. Whilst it was not disputed that

dMr. Lupton was an employge rather than an officer it was contended
that the rules of naturé} and constitutional justice epplied in
relation to the decisioP to dismiss him, The decision of the Supreme

Court in Glover and B.L;y. Limited 1973 I.R. 388 (and more particularly
Ve q

the passage at page 425? wag invoked in support of this contention.
I am u;able to accept tpft that decision is authority for such a
proposition. It seens YF me that the Judgment of Walsh J. did
not equate the position ?I an employee with that of an officer.
What the Learnmned Judge ??1nted out was that the contract of
employment of the Plain?}ff in that case having provided in its

{
terms that certain matt??s would be determined by the Board of
Directors of the Plaint};f company and for that purpose an

!
enquiry would be necess?fy it was then an implied term of that
agreement that such an énquiry would be fairly conducted and the

determination made thergft fairly made. Clearly the terms of

employment between the P}aintiffs and the Defendant in the present
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cese in so far as they gye enshrined in the letier of appointment
dated the 6th of Decembgr, 1966 do not provide for any such enquiry.
However for reasons lm'ejpafter appearing it is unnecessary for me to
express any opinions in ?his issue,
That the Plaintiff failyg to comply with the requirements of the
grievance and diaciplinagy procedure contained in the agreement
between the bank's staff relations committee and the I.B.0.A. dated
the 28th of June, 1979 ‘Fha 1979 Agreement) a?d that accordingly the
decision to dismiss the Pefendant was invalid., It might have been
open t; question whethe; the grievance and disciplinary procedure
aforesaid formed parti of the contiract of employment between the
Plaintiff and the Defeggant. Indeed perhaps it could be argued
that the eagreement sett?eg up this procedure was not intended to
create legal obligation§; The document is in its terms an agreement
between the particular ggsociation and e number of different employers.
Prima facie, therefore, }t gives rights to each of the parties thereto
as against the other of Yhem and does not confer contractural rights

!
on other parties. Moreqver it might be assumed that the sanction
intended for a breach of or a departure from the agreed procedures
was the instigation of gapropriate industrial action rather than the

assertion of legal rightg. However it 1s unnecessary for me to
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reach any conclusion on ?his aspect of the matter because the
Plaintiffs through their Counsel agreed by way of concession to the
Defendant herein that thg grievance end disciplinary procedures and
the agreement in relatipﬂ thereto formed part of the Defendant's
contract of employment V}th the Plaintiff bank.

The 1979 Agreement ngines the expression "disciplinary action"
so as to include "dismiggal" and then goes on to provide that where
it 15 declided to take d*ﬁciplinary action aga%nst an official that the
official should be told gf his offence and the disciplinary action
propose&. The agreement then goes on to lay dovm an impressive
hearing and appellate pggcedure. First the official may make oral
oxr written representatiqgs to the bank after which the bank must
review the nature of th§ intended disciplinary action., Next the
official is entitled to ﬁppeal to the Chief Executive or other senior
executive nominated by W*m and finally there is an appeal to "an
independent person" agrﬁgd between the bank and the I.B.0.A.

Whilst the bank war?pd the Defendant very clearly as to the
consequences of his con?ﬁct in refusing to report to Athy and
disobeying the proper d*gectiona of his superiors it is clear that

neither party purported Fo invoke the provisions of the grievance
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and disciplinary procedure. The Rlaintiffs assert that this was a matter
for the Defendant and not for the bank,

It seems to me, however, tha} there is a more fun&amental problem to
be explored in relation to the adoption or.otherwise of the disciplinary
procedures,

The range of actions whioh thg employer may take by way of disciplinary
measure is expressly restricted Ry paragraph 1 of the disciplinery procedure
clauses which provides as followp‘ X

"The bank officials shall no? be subject to summary dismissal. Summary

action, sucg as immedlate euﬁaension from duty, may be taken where the

circumstances warrant it, but such action does not preclude an official
from bringing an appeal as pggvided for in paragraph 4 below"

The opening sentence of that Baragraph expressly excludes summary dismissal
as a remedy available to the ban§ againat any bank official, It was argued
on behalf of the Plaintiffs that Bhe positive entitlement to take summary
action "where circumstances warrgﬁt it" extended to summary dismissal.

In support of this argument the a}aintiffa sought to rely on a document
described as Industrial Relationﬁ Handbook (Allied Irish Banks Limited)

which does unquestionably refer ‘g “circumstances justifying summery dismigsal",

However, the Defendant had sought to introduce that document in evidence and
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this had been rightly objected tq on the grounds that there was no evidence
that it had been executed and indeed in its terms it appeared that it applied
only to officials who took up employment with the Plaintiffs after the
enactment of the Unfair Dismissals Act 1977. Furthermore it would seem that
the statement in the Industrial ﬁglations Handbook eménated from a release
made by the Plaintiffs themselvgg and not any agreement with the I.B.0.A.
As it was not in pari materia wi?h the 1979 agreement it would have been of
little assistance in consiruing *?s terms, .

It seems to me that the exclVaion of the right of the bank to dlismiss its
officlals in a ;ummary manner ls gxpressed in unequivocal terms. It 1is hardly
conceivable that the parties to fpia agreement having thus expressed their
conclu?ion on the subject of sumpary dismissal restored that option in the
next following sentence, Furtheymore it seems to me to be significant that
in defining "Disciplinary Actiongll the draftsman included the word "dismissal®
and not the words "gummary dismigpal". It would seem, therefore, that the
contract between the Plaintiffs ggd the Defendant incorporated a term which
expressly precluded summaxry diem*ﬁsal in any and every circumstance.
Certainly officials may be suspepged in an appropriate case and there is
no doudbt that they are liable to ismissal ’ in the ordinary way but this,

like any other disciplinary action, is subject to the rights of hearing

end appeal provided for in the digciplinary procedures.
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11 was contended on behalf of the Plaintiffs that the Defendant had by his
own conduct terminated the contrpgt of employment. Whilst I acce?t without
any hesitation that the Defendant|s conduct in refusing to accept the transfer
to Athy and insisting upon remaining on the Plaintiffs premises in Drogheda
when he had been requested to legve wag a gross breach of contract I
could not accept as a matter of Jgw that any party could by his own wrongdoing
or breach bring to an end & cont?gct to which he is é party. The effect of the
breach by one party is to confer gn the oth?r party, tPe innocent party, the
right in an appropriate case and hy appropriate means to terminate the
contractural reiationship.

In the circuiistances the Ple*ﬂtiffs are not in my view entitled to a

declaration that the Defendant's gontract of employment with the Plaintiffs

-

has been terminated.

On the other hand I am satisf}ed that the Plaintiffs are entitled to
prevent the Defendant from enter*ﬂg upon the Drogheda premises - or indeed
any other premises of the Plaint*gfs - in his capacity as an employee of

the Plaintiff{s during the course gf his suspension. In fact no argument

was addressed to the Court in re}gtion to this aspect of the matter but I do
not understand the Defendant to ghpllenge the fact that he was indeed suspended
and that the Plaintiffs were withjn their rights in so doing. Obviously it

would be impossible to rely upon the 1979 egreement and the clause thersin
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excluding the right of summary dlpmissal without accepting that the agreement
positively acknowledges the right of the Plaintiffs summarily to suspend in
appropriate circumstances. There is, therefore, no doubt but that this right
existse: no doubt but that the Plpintiffs invoked it: no question that it was
necessary to hear the Defendant pefore invoking the remedy as the agreement
provides expressly that the righﬁ of the employee fo query the summary action
is by way of appeal = obviously qubsequent t0 the action itself - in accordance
with the provisions of paragraph 4 of the Disciplinary Procedure clauses.
\

If no argument was raised in relation to the validity of the decision to
suspend the Defendant less still waas the effect of that decision on any
emoluments of the Defendant canvpgsed. Rather the issue between the parties
was cogfined to whether Mr, Lupigpn had been effectively dismissed from the
employment of the bank., My only reason for adverting to this aspect of the
matter is the necessity for deal;pg with the issue as to whether or not an
Injunction should issue to reatrﬂin the Defendant from entering upon the bank's
premises. Unless a guitable assﬁrance can be obtained from the Defendant I
am satisfied that an Injunction ﬁbould issue but by reason and during the

y

continuance of his suspension anﬂlnot deriving from his purported dismissal,
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