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Judment of Mr. Juatioe W P ~ Y  delivered the . a t  - ,A b y  of Ootohar. 198& 
i 

In these proaesdinga the PlajmtifPs - A l l i e d  I r i s h  Banks LWted  - 
claim er declhration that the Defendant Mr. Lupton, was effectively and 

validly diemiseed from the employment of the Plaintiffs with efPeot  from the 

2lat October, 1980. The Defendant denies that the P la in t i f fa  are 

entitled t o  that relief and ia turn oounterclaims a declaration that h3,a 

purported d i a a i s a a l w a a  ultra v-es and invalid. addit ion he o l a h s  

w h a t  I would describe aa cer ta ln  introduotory declaratfona. 

The Defendant waa employed la December 1966 by the Mmter & Le-ter 

Bapk Limited the terms .- or some of the terms - of his  employment are  set  

ou t  h a  letter t o  h i n  dated the 8thDecember 1966. It was notdisputedthat 

these term appl ied  to the Defendant 's .employment subsequent t o  the bank 

amalgamation whioh resulted in the formation of the Plabt i f f  company. The 

tepne of employment erprsaaly ' r e ferred  to in that letter inolude the 



following:- 

"You dl1 be l i a b l q  t o  t r a n s f e r  t o  any branch of the  bank a t  t h e  

d i s c r e t i o n  of t h e  board ---n. 

In  1979 the  Defendant was euployed a t  t h e  P la in t i f f s ' b ranch  in  Rush, 

Co, Dublin, H e ,  and a p p a r e n t l ~ l  g ther  o f f i c i a l s ,  became involved i n  a 

I 

s i g n i f i c a n t  disagreement with $be then Manager of t h a t  branch, In my view 

it i s  not  necessary f o r  t h e  p q ~ q s e  of these proceedings t o  explore the d e t a i l s  

of t h a t  d ispute  o r  t h e  manner +q which i t  was resolved, It is s u f f i c i e n t  t o  
L 

note  t h a t  t h e  P l a i n t i f f s  f o r  thrq$r p a r t  appear t o  have complied wi th  t h e  
. . i .  

appropriate  procedures and c e r t q p l y  there  was no suggestion t h a t  t h e  members 

of t h e  I r i s h  Baalr O f f  i c i a l a  A s a ~ q i a t i o n  -(I.B.o .A .) who represented Ulr. Lupton 

i n  t he  app l i ca t ion  of those pq~pf tdures  challenged t h e  conduct of the P h i n t f f f s  
! 

r w i t h  regard t o  the manner in wh qh they invoked o r  appl ied  the  procedures, On 
1 . f 

the o t h e r  hand i t  i s  importaq* g record t h a t  a t  t h e  conclusion of what has t I 

been described as "the Rush i n ~ t f i e n t "  and the  inves t iga t ions  a r i s i n g  from it 
I 

t h a t  Mr. Lupton be l ieved  tha t  hfl had been u n f a i r l y  t r e a t e d  by a t  l e a s t  one 

o f f i c i a l  of the bank and I t h  i t  is c l e a r  t h a t  he suspected t h a t  t he re  might Y 
be an animus against him by wfi and perhaps o t h e r  o f f i c i a l s  of t h e  P la in t i f f s .  

' 3  

On the 6 t h  of February 1980 p, Ward ( then  General Manager Personnel) o f  

the P l a i n t i f f s  n o t i f i e d  the  Defeqdant t h a t  he was being appointed to  the 
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P l a i n t i f f s  Droghede branohUas a temporary l o c a t i o n  pe*di.ug your permanent 

placement". T h a t  l e t t e r  and g confirthation of t h e  14th  of February 1980 

included a very s p e o i f i c  and formal warning t o  t h e  Defendant that any 

r e p e t i t i o n  by him of insubordinate  o r  u n o f f i c i a l  ao t ion  of the kind previously 

i 
taken by him would warrant h i s  d3emissal from the  se rv ice  of t h e  bank. 

f" 

The Defendant duly took up ps p o s i t i o n  in t h e  Drogheda b m c h o  He had 

I"" 
i previously served in Drogheda and he w a s  apparent ly  happy t o  se rve  the re  

L 
F 
1 again. A s  he was a t  t h e  time eq aged t o  be married i t  appears t h a t  he P 

r obtained a bank loan  t o  purchasq and did i n  f a c t  purchase a dwellinghouse in 

r Julianatown not  far  from h i s  plaoe of employment. His manager i n  Drogheda was 

Mr.  Dolan, Mr. Lupton f o r  h i s  p a r t  f e l t  t h a t  he had a good r e l a t i o n s h i p  with 
- 

h i s  manager and the  o f f i c i a l  evaJuation by *, Dolan and indeed by Mr. Guinane 

I"" then Personnel Of f i ae r  and now q n e r a l  Manager Personnel in succession t o  

Bbr. Ward,was that h i s  conduct and work was sa t i s f ac to ry .  Sometime a f t e r  he 

had taken up his  d u t i e s  in Droghpda Mr. Lupton w a s  interviewed by &. Guinane. 
P 

This interviewat' ' took p laae  in t h e  ordinary course of &. Guinanels d u t i e s  of 

r 
calling upon the branahea in hi4 area and familiarising himself with the needs, 

P I 

i n t e r e s t s  and q u a l i f i o a t i o n s  o f  $he var ious  o f f i o i a l s .  O f  this meeting 

F' I 

k. Lupton gave evidence t o  t h e  q f f e c t  that Mr. Guinene l ed  him t o  believe that 

y he would remain a t  the  Drogheda branch. This Bbr. Guinane disputed. It w a s  



not within h i s  author i ty  t~ q y   hat o f f i c i a l s  would remain in or  be postea t o  

any part ioular  branch and effeot$vely the  oaly assurance that  he gave t o  

hfr, Lupton was t h a t  h i s  conduct was sat isfaotory.  I am sa t i s f i ed  that 

Nr. Guinane did not give any assurance t o  Mr. Lupton as to h i s  continued 

engagement a t  Drogheda. On the 6eh of June, 1980 Mr. Guinane m o t e  to 

Mr. Lupton care of the Drogheda branch informing him that  he had been 

transferred to t he  P l a in t i f f s '  Athy branch where he was t o  repor t  f o r  duty on 

Tuesday the 1st of July, 1980. q p  the same day, o r  a t  any r a t e  before t ha t  
L 

l e t t e r  was posted, Mr. Hovenden vfko was the General Manager of the eastern 

region of the  gint tiff bank and rho was known t o  t he  Defendant phoned hi. 

as a matter of courtesy to t e l l  45m of the  transfer.  Of t h i a  telephone 

conversation Fdr, Lupton in h i s  eyidence sa id  that  htr. Hovenden had to ld  h l m  . 
i n  re la t ion  to  the tranofer  t h a t  he was being very well t reated by the bank a8 

there were other people who woula l i k e  t o  have him transferred fu r the r  away. 

This pieoe of evidence was of copsiderable importance a s  an e s sen t i a l  p a r t  of 
t 

the Defendant's counterclaim i s  kbat the decision t o  t rans fe r  him to Athy was 

an e f f o r t  to  victamise him. Iq pis own words he was being "guttedn. It was 
I 

submitted t h a t  t h i a  was t he  a p ~ q e p r i a t e  inference t o  draw from the conclusion 

of the  Rush incident; the assurrl)poes sa id  t o  have been given by &. Guiaane 

F' 

and the evidence of the telephone conversation with Mr. Hovenden. A s  t h a t  



p a r t i c u l a r  evidenoe bad not  been pu t  t o  Nr. Hovenden js the  course of h i8  

oross-examination he was r e c a l l e d  and swore t h a t  he had no r e c o l l e c t i o n  of any 

such statement being made in the courlje of  ,hi8 telephone conversation with 

Mr. Lupton but more p a r t i c u l a r l y  that t h a t  was not  the  b a s i s  on which the 

t r a n s f e r  t o  Athy had been deterqJned. In r e l a t i o n  t o  t h i s  cruoial aspec t  of 

the matter  Mr. Hovenden swore t M t  he himself Lu conjunction wi th  t h e  Regional 

Bbsnager f o r  Killsenny put  a g rea t  d e a l  of work i n t o  f inding  a s u i t a b l e  place f o r  

L 

?Are  Lupton: t h a t  he s a t i s f i e d  @self  t h a t  t he  Athy branch was s u i t a b l e  and 9 
would give M r .  Lupton every o p p f l ~ t u n i t y  o f  h i s  career  and t h a t  was the 

b a s i s  on which t h e  dec i s ion  ma p d e .  He denied t b t  there  was any e f f o r t  made 

t o  have Mr. Lupton t r a n s f e r r e 4  $Q a more remote o r  unsui table  branch, I have 
i :' . 

no h e s i t a t i o n  in accept ing  i n  fa1 the evidence o f  Mr. Hovenden on t h i s  and 

indeed on every o t h e r  aspec t  of $he case. 

In the  same oontext  i t  is ]Rqgper t o  make reference t o  t h e  f a c t  t h a t  the 
'I 1 

t r a n s f e r  t o  Afhy might - indegfl would - involve M r .  Lupton in s e l l i n g  the house 

which he had purchased in t h e  D ~ g h e d a  area. Furthermore I accept  t h a t  the bank 

- through Mr. Hovenden - i n d i c a p d  t h a t  he would not  be f a c i l i t a t e d  in purchas in~ 

a house in the Athy area. OQ o the r  hand M r .  Hovenden explained - and as 

I have a l ready s a i d  I accept  h i s  evidence - t o  Mr. Lupton t h a t  as an unmsrried 



man - h i s  engageqent t o  marry hav- been c a l l e d  o f f  - he would not  be e n t i t l e g  

r t o  a house loan with only 15 y e a p  of serv ice  but  t h a t  some o the r  provis ion 

r I 
might be made f o r  him. 

r I an s a t i s f i e d  t h a t  t h e  Defeqdant has not discharged the  onus on him 

t o  e s t a b l i s h  t h a t  t he  dec is ion  t q  t r a n s f e r  him from h i s  temporary loca t ion  i n  

Drogheda t o  Athy was made as a r a s u l t  of the  wish on the  p a r t  of t h e  bank 

o r  any o f f i c i a l  in it t o  vict imipe t h e  Defendant. Indeed it it3 appropr ia te  

t o  obeerve t h a t  t h e  P l a i n t i f f s  ~ g l l e d  t o  give evidence those witnesses  
k 

involved in the  dec i s ion  making roaess  p a r t l y  perhaps t o  negative t h e  f! 

a l l e g a t i o n  of  v i a t i n i e a t i o n  but  p lso ,  i t  would appear,  t o  a f f o r d  the  Defendant 

t h e  unusual opportuni ty of crosq~examining the  bank's witnesses  as t o  t h e  

motives.which they possessed o r  $he f a c t o r s  which influenced the decision. . 
Even with t h a t  advantage and of qourse the opportuni ty,  i f  the Defendant though 

! 
I 

fit ,  of discovering documents i q  t h e  possession of t h e  bank t he  a l l ega t ion  of 

v i c t h i a a t i o n  in my view w h o l l y , ~ a i l s .  Indeed t o  t h e  contrary t h e  evidence 

of Mr. Hovenden in p a r t i a u l a r  a a l s o  t h a t  of Mr. Guinane i n d i c a t e s  a r' fls 
commendable degree of  sympathy w d  oompaeaion on t h e  p a r t  of the  o f f i c i a l s  o f  

l 1  6 

t h e  ban* concerned in t he  pecmq+qyt placement of t h e  Defendant In t h e  bank . :  
F 
I 

I 
ayatem a t  t h a t  time. . I 

In f a c t  an unintended moratorium oocmred i n  t h e  implementation of the  



I Defendant's transfer t o  4 t h ~ .  Ag he informed M r .  Hovenden in the course of 

r the i r  telephone conversation 0x1 $he 6 t h  of June Mr. Lupton w a s  having some 

r problems wi th  h i e  baok and had -ranged t o  enter hospital which he did shoztly 

I* a f t e r  the date of the phonecall. He was apparently detained in hospital f o r  

r 3 weeks but remained away from the bank on what was described "as cert i f ied 

r sick-leaven u n t i l  the 20th of October. Mr. Lupton explained that i n  relation 

to the decision to transfer him to  Athy Mr. Hovenden had said, in effect ,  that 

r 
the decision t o  transfer him was final and not open to review but that he 

L 

W. Hovenden would see Mr. Luptoq a t  any time when he returned a f t e r  his  

sick leave. It was aa a resul t  qf that statement, Mr. Lupton, explained, that 

he dld not seek t o  contact Mr. Hpvendenbefore the middle of October 1980. A t  

that  stage M r .  Lupton says he ph~ned Mr. Hovendlen on two occaatona. 
a 

Apparently he was told by Bbr. Hogenden's secretary that he m a  away. That 

I"" statement ooincides with Mr. klo~flnden'8 own evidence that  he was on annual 

leave a t  the time but apparently Mr. Hovenden's secretary contacted him and 

stated again t h a t  the decision t q  transfer him t o  Athy stood. Even on h i s  

o m  acoount of what took place il; is  hard to  describe t h i s  as a refusal by 

IIdr. Hovenden t o  see Mr. Lupton but certainly i t  i s  true that Mr. Hovenden saw 

the decision to  transfer M r .  Lupton to  ~ t h ~  a s  being f ina l  and not open to  

further dfaoussion o r  debate. 



The matter tben pasaea t o  os r t a in  events whioh oocurred i n  the  three 

days commencing on the 20th of Optober, 1980. 

On the 20th of October, 1980 Mr. Lupton returned t o  the Drogheda branch. 

He Wormed the manager, Mr. Dolan, who had been aware of the deoision in the  

previous June t o  tranef er Mr. Lupton, that hewas not g o h g  t o  Athy. It i e  
, '  

not disputed t h a t  Mr. Dolan waa .Faken abaok by t h i s  statement: t h a t  he phoned 

the Personnel Department of the pankt t ha t  in pursuance of the advioe which he 

reoeived ha to ld  Bbr. Lupton to  ppoceed forthwith t o  Athy and t ha t  %, Lupton 
i 

f o r  hie par t  sa id  he was not prepared t o  go. As a r e s u l t  of t ha t  interchange 
I 

of views M r .  Dolan received and $ransmitted'to M r .  Lupton Instructions to  the 

e f f ec t  that Mr. Lupton was to be suspended i f  he did not go to  Athy. The only 

answer t h a t  Mr. Lupton lnade t o  !)+is was ttltll seett, However, 2dr .  Lupton d i d  not 
* 

leave the bank but took up h i s  q@ce a t  a desk there. O n  the  following day, the 

21at of October, 1980, Qllr. Luptqu returned t o  the bapk. He aaked &dr. Dolan t o  

put the matter of h i s  suspenrioq in writ ing and t h i s  Mr. Dolan did  wlth the 

assistance of o ther  o f f i o i a l s  Q$ the bank. The resulting l e t t e r  is  dated the 
b 

2 l s t  of October, 1980. T h a t  1e)ter  a f t e r  re fe r r ing  to  the  warnings given t o  

M r .  Lupton e a r l i e r  in the year et on t o  s t a t e  as follows:- 

"1 am fu r ther  d i rsoted t o  r e p  t o  your' r e fu sa l  of yesterday t o  obey the 

bank's orders and lnet ruct ions  re la t ive  t o  your transfer t o  Athy which 
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r e su l t ed  in your bein& suspended from duty  u n t i l  f u r t h e r  not icen.  

The l e t t e r  f u r t h e r  provided t h a t  in the  event  of Mr. Lupton t a m  up his 

p o s i t i o n  in A t h y  t h a t  t h e  suspenpion would be l i f t e d  and then went on t o  

i n d i c a t e  the oonoequoncea of r e f u s a l  i n  the  f o l l o w i n g . t e r w r -  

nShould you continue t o  r e fuse  t o  proceed on t r a n s f e r  t o  Athy as 

ins t ruc ted ,  such r e f u s a l  w / l l  cone t i tu t e  a fundamental breach of 

cont rac t  on your p a r t  whicp w i l l  r e s u l t  i n  your i n s t a n t  dismissal 
L 

from the  s e r v i c e  of the  bapkw. 

On the  22nd of October, 19q Mr. Lupton re turned  once more to  t h e  bask 

when - at  9.30 a.m. - he delivenpd t o  the  manager h i e  r ep ly  t o  the  manager's 

l e t t e r  in whioh he explained that; h i s  r e f u s a l  t o  comply with the  dec is ion  t o  . 
t r a n s f e r  him t o  Athy was because b w a s  being viot lmised by the bank. Mr. Lupton 

in his l e t t e r  went on t o  seek o l g r i f i o a t i o n  of the  f i n a l  paragraph of Afr. 

D o l a n ' ~  l e t t e r .  Having regar4  $0 t h e  d i e t r a c t i o n  and d i s rup t ion  which arose 

from Mr. Lupton's i na i s t enoe  on p t tending  a t  t h e  Drogheda branch from which he 

had been t r ans fe r red  Mr. Hovendqp was r e c a l l e d  from h i s  annual leave and wae 

present  in t he  branah on the  2 2 4  of October t o  d e a l  with the s i tua t ion .  A s  , . 

Mr. Lupton was f o r  t h e  t h i rd  suoppssive day  c a t e g o r i c a l l y  r e fus ing  t o  t r ans fe r  

t o  the  Athy branoh and i n e l s t i n g  on h i s  r i g h t  t o  a t t e n d  a t  t h e  Drogheda branch 

i n  h i e  capaai ty as an o f f i c i a l  engaged the re  notwithstanding the  warnings whfoh 



had been oommunlcated t o  U by p.  Dolan verbally and in writing, Mr. 

Hovenden by h i ~ l  letter of the 224d of Ootober, 1980 notified Mr. Lupton of 

hi8 dismissal  from the servloea q f  the bank w i t h  effect from the 21st of 

T h a t  letter waq not drafted by Mr. Hovenden. In faot it October, 1980. 

was drafted by or with the aeaieljence of the I a w  Department of the bank but I 

oannot see that any importanoe fg t o  be atfaohed t o  that fact. Indeed 1 would 

be surprised if the pos i t ion  werq otherwise. 
L 

Aa appears ixl the affidavit of &?. Hovanden - which by consent wae treated 
1 

as part of hls d b e o t  evidence - &. Lupton returned t o  the bank in the  days and 

weeks f o l l o w k g  the InoidenDs afgresaid and not only entered the bank I t s e l f  

but gained aocess t o  the private sea of the banking ball by vaulting over the 
1 

bank counter. Towards t h e  end of the month of October it appeare that he 

arranged t o  have his sotions in pelat ion t o  the oooupation o f  the bank 

recorded by the newspaper j own@ists  and a oamera crew from Radio Telefie 

The only relevanoe p$ the actions of the Defendmt in that context 

is that they apparently hduced $he bank t o  institute these proceedlzrgs on the 

. 30th of Ootober, 1980 t o  0 1 ~ i q ~ 1 g o n g  oiher things, an hjuoction r e s f p a w  . : : I 

the Defendant from oocupglag t 4 ~  bankts prejaise~, 
! 

Following upon the 

bat i tu t ion  of the prooeedinge vgrious interloautory applications were brought 

I o l l o w ~  on whioh the Defendant qeaisfed from attending at  the premises. 



In t h e  forego* oiroumstqgoea i t  was submitted on behalf of t h e  

Defendant as follows: - 

(1) t h a t  i t  w a s  an implied e r n  of the  Defendant's cont raa t  of t 
ediployment wi th  the  P l g i n t i f f  t h a t  any dec is ion  of the  Plaintiff 

t o  t r a n s f e r  t h e  Defendaqt from one branch t o  another would be made 

reasonably and properlyt  This argument had two branohes f i r s t ,  

t h a t  t h e  dec i s ion  would be a r r ived  a t  honest ly  and f a i r l y  in pursu i t  

of the  proper i n t e r e s t g  of the P l a i n t i f f  and not  f o r  any improper 
L. 

motive and eeaondly the$ in reaching such a dec is ion  the P l a i n t i f f  

was bound t o  g ive  the  s $ f i a i a l  ooncerned an opportunity of being 

heard. 

I have already PoqR a s  a f a o t  t h a t  t h e  dec is ion  of  t h e  bank - 
t o  t r a n s f e r  Ylr. Luptoq )o t h e i r  A t h y  branch w a s  not i n sp i r ed  by any 

animus towards M r .  Lupfon but  was reached with a view t o  promoting 

h i s  ca ree r  prospeots. 4eoordingly t h a t  argument cannot i n  my view 

suoceed but i n  expresejqg t h a t  view I should make i t  a l s a r  t h a t  I do 

n o t  wish t o  be taken a@ accept in& t h a t  a dec is ion  t o  t r a n d e r  f o r  an 

improper motive would ngceasar i ly  a o n s t i t u t e  a breach of contraat .  

If such an abuse were t q  oacur i t  would .no doubt give an o f f i a i a l  

0 

grounds f o r  oomplaint an? result in a gxievanae which no doubt h l a  

Trade Union should and 9 d . d  pursue but  i t  does not necessa r i ly  



follow t h a t  i t  would l ibpwise e n t a i l  a breach of contract .  

I am not  convinced qkther t h a t  there  i s  any j u s t i f i c a t i o n  to  

i n f e r  an i n t e n t i o n  on behalf of e i t h e r  pa r ty  t h a t  the decis ion t o  

t r a n s f e r  should be subjqct  t o  the employees r i g h t  t o  be heard in 

respec t  of the dec i s ion  general ly  o r  the p a r t i c u l a r  loca t ion  chosen 

on his  behalf .  I n  the  esent  case the  terms of W. Luptonls V? 
appointment c l e a r l y  p r o ~ p d e d  t h a t  his  employment rendered him l i a b l e  

t o  such a t r ans fe r .  No eoubt this f a c t o r  was taken i n t o  acoount by 
& 

M r .  Lupton when seekine $he employment and by the  bank when 

de te rn ja fag  o r  nego t i a t  g r a t e s  of remuneration. Furthermore the tp 
almost i nva r i ab le  p rac t tpe  has been to  exolude any form of 

r ep resen ta t ion  by the e loyee with regard t o  an  intended t r a n s f e r ;  . Ti' 
l e s s  s t i l l  any r i g h t  t o  pe heard in regard thereto. The system 

as appl ied  involves the  pank and i t s  Pezsonnel Of f i ce r s  i n  building 
I 

up a fund of howledge t h  regard t o  t h e  needs and circumstances 3 
of  each o f i i o i a l  on the  fne  hand and t h e  poss ib le  vacancies which 

would afford t h e  b e s t  o o r t u n i t y  of meeting those needs and a t  the 91 
same time prornotbg thy b e s t  interests of the bank. A s  I have sa id  

t h i s  i s  what was done 4 the  present case and the evidence is  that 

i t  is the  system adopteq in v i r t u a l l y  every o the r  case. I have not 



been r e f e r r e d  t o  any authority which would suggest that a r i g h t  t o  

be heard a r i s e s  i n  these  circumstances. 

(2) T h a t  i n  r e l a t i o n  t o  the peois ion of the bank t o  dismiss Mr. L u ~ t o n  

he was e n t i t l e d  t o  be hgprd. Vihilst i t  w a s  not  disputed that 

&. Lupton was an emplo e r a t h e r  than an o f f i c e r  i t  was contended 
YP 

t h a t  t he  r u l e s  of naturg* and o o n s t i t u t i o p a l  j u s t i c e  appl ied  i n  

r e l a t i o n  t o  the  dec is iop  t o  dismiss him, The dec is ion  of t h e  Supreme 

Court in Glover and B.L.N. L h i t e d  1973 I . R .  388 (and more p a r t i c u l a r l y  
: 7 L 

the passage a t  page 425 was invoked In support of t h i s  contention. 1 
I am unable t o  accept  tpt that dec is ion  i s  au thor i ty  f o r  such a  

proposi t ion.  It seems me that the Judgment o f  Walsh J, d i d  t Q 
not  equato tho pos i t ion  gf an employee with t h a t  of an o f f i ce r .  

* i 

W h a t  the Learned Judge ppinted out was t h a t  t he  cont rac t  of 

employment of  t h e  Plaini$ff  in  t h a t  case having provided in i t s  
( 

terms that c e r t a i n  r n a t t p ~ s  would be determined by the  Board of 
I 

Direc tors  of the  P l a i n t  f company and f o r  t h a t  purpose an F I 

enquiry would be n e c e s a b p  i t  was then an implied term of that 
f 

agreement t h a t  such an v ~ q u i r y  would be f a i r l y  conducted and the 

determination made theryqt  f a i r l y  'mnde. Clear ly  the terms of 
'9 

employment between t h e  7)aintiffs and t h e  Defendant in the present 



case i n  so f a r  a8 they gpe enshrined in t h e  l e t t e r  of appointment 

dated the 6 t h  of Decembgr, 1966 do not  provide f o r  any such enquiry. 

However f o r  reasons here%&er appearing it i s  unnecessary f o r  me to  

express any opinions Fn );his issue:  

(3)  T h a t  t h e  P l a i n t i f f  f a i l ? $  t o  comply with t h e  requirements of the 

grievance and diecipl inpgy procedure contained in t h e  agreement 

between the  bank's s t a f p  r e l a t i o n s  committee and the  I . B . O . A .  dated 

the 28th of June, 1979 ( t h e  1979 Agreement) and t h a t  accordingly the 
i 

decis ion  t o  dismiss the  efendant was inva l id .  It might have been P 
open t o  quest ion whethe7 t h e  grievance and d i s c i p l i n a r y  prooedure 

a foresa id  formed p a r t  of the  cont rac t  of employment between the  

, P l a i n t i f f  and the  Defevant .  Indeed perhaps it could be argued 

t h a t  the agreement s e t t  up t h i s  procedure w a s  not intended t o  fp" 
c rea te  l e g a l  obl iga t ionqt  The document i e  in i ts  terms an agreement 

, . 

between the  p a r t i c u l a r  ggsociat ion and a number of d i f f e r e n t  employers. 

Prima f a c i e ,  therefore,  )t gives  r i g h t s  t o  each of the p a r t i e s  thereto 

as aga ins t  t h e  o the r  of )hem and does not  confer  con t rac tu ra l  r i g h t s  

on o the r  p a r t i e s ,  Moreoysr it might be assumed t h a t  t he  sanct ion 

intended f o r  a breach o o r  a dep&rture from t h e  agreed procedures ? 
was the  i n s t i g a t i o n  of agpropr ie te  i n d u s t r i a l  ac t ion  r a t h e r  than the 

a s s e r t i o n  of l e g a l  righ+,q. However i t  is unnecessary f o r  me t o  



reach any conclusion on This aspect of t h e  matter because the 

P l a i n t i f f s  through t h e i r  Counsel agreed by way of concession t o  the  

Defendant herein that thq grievance and d isc ip l inary  procedures and 

tho agreement in relatipv thereto formed par t  of the  Defendant's 

contract  of employment ~ 4 t h  the  P l a i n t i f f  bank. 

The 1979 Agreement +@fines the expression "disc ip l inary  ac t ionw 

80 08 t o  i m l u d e  ndismiqpaln and then 800s on t o  provide t h a t  where 

it i s  decided t o  take d)()ciplinary ac t ion  agains t  an o f f i c i a l  t h a t  the 
i 

o f f i c i a l  should be t o l d  gf h i s  offence and the  d i sc ip l ina ry  aot ion 
1 

proposed. Tho agreemen$ then goes on t o  l a y  dovm an impressive 

hearing and appe l l a t e  pq~cedure .  F i r s t  the o f f i c i a l  may make o r a l  

. or  wr i t t en  representat iqf ts  to  the  bank a f t e r  which the bank must 
* 

review the  nature of the intended d i sc ip l ina ry  action. Next the 

o f f i c i a l  i s  e n t i t l e d  t o  pppeal t o  the  Chief Executive o r  other  senior  

exeautive nomineted by y+m and finally there  i s  an appeal t o  "an 

independent persont9 a q p d  between the  b8nk and the I.B.O.A. 

Whilet the  bank war d the  Defendant very c l e a r l y  as t o  the  Sf 
consequences of h i s  con c t  in refus ing  t o  repor t  t o  Athy hnd F 
disobeying the  proper d qect ions of his superiors  it is c l e a r  that t 
nei ther  pa r ty  purported go invoke the provisions of the grieveace 



P' I 
and d i sc ip l ina ry  procedure. The B l a i n t i f f s  a s s e r t  that t h i s  was a matter 

r L f o r  the Defendant and not f o r  thp bank, 

r It seems to  me, however, t h a t  there  i s  a more fundamental problem t o  

I" be explored in r e l a t i o n  t o  the ~ q o p t i o n  . , o r  otherwise of the  d i sc ip l ina ry  
L 

procedmes. 

The range of a c t i o n s  whioh tkfi employer may take by m y  of d i s c i p l i n a r y  r 
measure is  expressly r e s t r i c t e d  by paragraph 1 of t h e  d i s c i p l i n a r y  procedure 

P"" 
c lauses  which provides as followp[ 

\ 

nThe bank o f f i u i a l s  s h a l l  no) be subjec t  t o  eurmnary dismissal.  Summary 

ac t ion ,  such a s  immediate suqpension from duty, may be taken where the  

circumstances warrant i t ,  but  such a c t i o n  does not  preclude an o f f i c i a l  

from bringing an appeal  as p q ~ v i d e d  f o r  in paragraph 4 below" 
, ' 

The opening sentence of t h a t  paragraph expressly excludes summary dismissal 

as a remedy ava i l ab le  t o  the  ban$ aga ins t  any bank of f i c ia l .  It was argued 

on behalf of the  P l a i n t i f f s  that fhe pos i t ive  en t i t lement  t o  take summary 

a c t i o n  "where circumstanoes warr t itw extended t o  summary dismissal .  ap 
In support of t h i s  argument t h e  ? )ah t i f f s  sought t o  r e l y  on a document 

described a s  I n d u s t r i a l  Rela t io  Bandbook (Allied Irish Banks ~ i m i t e d )  Y 
which does unquestionably r e f e r  ~1  circumstances j u s t i f y i n g  summary dismissaln.  9 
However, the Defendant had sought t o  introduce t h a t  dooument in evidence and 



I - * .  
. , a  -17- 31 

r ' 
I t h i s  had been r i g h t l y  objected t q  pn the grounds t h a t  there  was no evidence 

! t h a t  i t  had been executed and inqqed in its terms it appeared t h a t  i t  applied 

r only t o  o f f i c i a l s  who took up emp&oyment with t h e  P l a i n t i f f s  a f t e r  t he  

r enactment of the Unfair DismissaQ Act 1977. Furthermore it would seem t h a t  
t 

P the  statement in the  I n d u s t r i a l  p ~ l a t i o n s  Handbook emanated from a re l ease  
I a .  

r made by the P l a i n t i f f s  t hemse lv?~  and not any agreement with the  I.B.O.A. 
' b  

A s  it was not in  p a r i  materia w i t P  t he  1979 agreement i t  would have been of 
m 

l i t t l e  a s s i s t ance  i n  construing +$a terms. 
a ! L 

I 
It seems t o  me t h a t  the exo1r)pion of the  r i g h t  of the  bank t o  dismiss  its 

P"I 
I 
I o f f i a i a l s  in a  aummary manner i s  pxpresaed i n  unequivocal kerrns. It i s  hardly 

conceivable t h a t  t h e  p a r t i e s  t o  s agreement having thus expressed their tP 
conclusion on the  sub jec t  of s v r y  dismiseal  r e s to red  t h a t  opt ion  In the - 

r next  following sentence, P u r t h e ~ p o r e  it seems t o  me t o  be s i g n i f i c a n t  t h a t  

in def in ing  nDisc ip l innry  Action$l the  draftsman included the word ndismissaln 

I"" and not the words usummary dismiqpaln. It would seem, therefore ,  t h a t  t he  

con t rac t  between the  P l a i n t i f f s  gfrd t h e  Defendant incorporated a term which 

expressly precluded summary d i s  sal  i n  any and every circumstance, Y f' 
Cer ta in ly  o f f i c i a l s  may be suspep$ed i n  an appropr ia te  case and t h e r e  is 

no doubt t h a t  they a r e  l i a b l e  t o  (psmiasal '  i n  the ordinary way but  t h i s ,  

l l i k e  any other  d i s c i p l i n a r y  ac t ioq ,  i s  sublec t  t o  the  r i g h t s  of hearing 

f*" 
i and appeal provided f o r  in  t h e  d i ~ c i p l i n a r y  procedures. 



It was contended on behalf o$ t h e  P l a i n t i f f s  that the  Defendant had by his 

own conduct terminated the contrpqt  of employment. Whilst I accept  without 

any h e s i t a t i o n  that t he  Defendantls conduct in re fus ing  t o  accept  the  t r ans fe r  

to  Athy and i n s i s t i n g  upon remaip;Fng on the PlaFrr t i f fs  premises Fn Drogheda 

when he had been requested t o  leave was a gross  breach of aont raa t  I 

could not  accept ae a matter of &w that any party- could by his own wrongdoing 

o r  breach br ing  t o  an  end a cont rac t  t o  which he is a party.  The e f f e c t  of the 

breach by one pa r ty  i s  to  confer Qn the  o ther  par ty ,  the innocent par ty ,  the  
i 

r i g h t  in an appropr ia te  case and by appropr ia te  means t o  terminate  the 

uon t rac tu ra l  r e l a t ionsh ip .  

In the cir~uiiist t incos the  P la+p t i f f s  a r e  not in my view e n t i t l e d  t o  a 

dec la ra t ion  t h a t  the Defendnntle @ontrac t  of employment with t h e  P l a i n t i f f s  
* 

has been terminated. 

On the o the r  hand I am s a t i s  ed t h a t  the P l a i n t i f f s  a r e  e n t i t l e d  to  ft 
prevent the Defendant from enterMg upon the  Drogheda premises - o r  indeed 

any other  premises of the  P l a i n t  f a  - in h i s  capac i ty  as an employee of  t s 
t he  P l a i n t i f f a  during t h e  course ~f his suspension, In f a c t  no argument 

was addressed t o  the  Court in re)pt ion to  t h i s  a spec t  of the  matter  but  I do 

not  understand the  Defendant t o  gbpllenge the  f a c t  t h a t  he was indeed suspended 

and t h a t  the  P l a i n t i f f s  were with* t h e i r  r i g h t s  in  so doing. Obviously i t  

would be impossible t o  r e l y  upon $be 1979 agreement and the clause the re in  



r excluding the  r i g h t  of summary d i g m i s s a l  without accept ing t h a t  the  agreement 

I" p o s i t i v e l y  acknowledges the  r i g h t  of t h e  P l a i n t i f f s  summarily to  suspend in 

r appropriate  c ircuaetances,  There is, therefore,  no doubt but t h a t  this r i g h t  

r exists: no doubt but t h a t  the P l p h t i f f s  invoked it: no queetion t h a t  it was 

I" 
necessary t o  hear the  Defend~n t  Qs fo re  Fnvoking the  remedy as the  agreement 

provides expressly that the  right, of the  employee t o  query the  summary aa t ion  r 
is by way of appeal - obviously qubsequent t o  t h e  a c t i o n  i t s e l f  - Fn accordanoe 

with the  provis ions of paragraph 6 of the  Disc ip l inary  Procedure clauses.  
i 

If no argument was r a i s e d  in r e l a t i o n  to  the  v a l i d i t y  of the dec is ion  t o  

suspend the  Defendant less still *a the e f f e c t  of t h a t  decis ion on any 

r emoluments of t h e  Defendant canvppsed, Rather the  i s sue  between the  p a r t i e s  

was confined t o  whether M r .  Luptpp had been e f f e c t i v e l y  dismissed f r o m  t h e  
* 

employment of t h e  bank, My only reason f o r  adver t ing  t o  t h i s  aspec t  o f t h e  

r matter  is the  n e c e s s i t y  f o r  d e a l w  with the  i s s u e  as t o  whether o r  not  an 

1. 

Injunct ion should i s s u e  t o  restrft* the  Defend~n t  from en te r ing  upon t h e  bank's 
r"l 
i 

premises. Unless a e u i t a b l e  ass ance can be obtained from t h e  Defendant I 

r )tr 

a m  s a t i s f i e d  t h a t  an  In junct ion  fibould i s sue  but by reason and during the 

P 
1 continusnce of h i s  suspension anp' not  deriv- from h ia  purported dismissal ,  


