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'llle dcf endants a r e  t h e  owners of some valuable land just off the 

lalaas d u a l  carriageway i n  the  Clondalkin a r ea  of County Dublin. 

Ilr. Errtrick Thornton on behalf of himself and h i s  co-defendants negotiated 

t!le a&lc of an acre of i t  to  the  p l a i n t i f f  company i n  the  year 1978. 

';';)ere A**- ::<ens t o  b e  l i t t l e  doubt but t ha t  a concluded o r a l  bargain was 

, ;~*r iv , :~ i  ..L .:n:i tiif? 1 . ~ 3 1  (iisputo in the  ce8e is vhethcr the agreemont is 

125211.7: drLarceaSlo. I w i l l  begin t h i s  judgment by ind ica t ing  what the 

oral  ?;.recment was and how i t  was reached and w i l l  l a t e r  t u rn  t o  see  

liow i t  ires af fec ted  by the  correspondence which took place between the  

pa r t i e s  s o l i c i t o r s .  Their preliminary meeting took place i n  January 1978 

i n  tho p l a i n t i f f  companyts Blackhorse Avenue premises and a t  t ha t  meeting 

i -x .  ' il~ornton to ld  I&. OICnllaghan and PIr. Greene (the two d i r ec to r s  of 

lhe  p l a i n t i f f  compalw) t h a t  he was looking f o r  d25,000 f o r  the  ac re  of 

1ar.d which t he  p l a i n t i f f  company required. Not long a f t e r  the  par t i es  

met again ,  t h i s  time on the s i t e .  Tho defendants were proposing to  develop 

port ion of l t le  lands thamselves and Pk. Thornton indicated i n  a general 

way the  uort ion of a f i e l d  which the  p l a in t i f f  company could purchase 

for t ! ~ e  l i g h t  engineering factory they intended t o  develop, 

h:r. OtCallsghan and I b l r .  Greene agreed on the  p r ice  which E",r. mornton 

had sugges tad and they shook hands on the deal. But the s i t e  was 

land-locked and apart from the quest ion of access  t he r e  was the problem 



2 - 
of  35~:agc 2nd surface  water disposal  from i t  and the  supply of water and 

yo;:c:r to it. i'nese mcrtters were discussed between the pa r t i e s ,  as tras 

t i l t +  ijuo:; t i  of t!ic p l z i n t i f f  s' chances of obtaining full planning permission 

f o r  the fcc tory they had i n  mind. A t  the f i r s t  s i t e  meeting a preliminary 

discus:;ion toolr place about sewage disposal  and I k .  Thornton made the  

sucgestion t h a t  d isposal  i n to  a multi  use r  s e p t i c  tank on lands he was 

re ta in ing  might be possible. Access t o  the  pla int i f fs '  s i t e  by means of 

a roed way which lilr. Thornton would put i n  was a l so  mentioned. A t  t he  

rlaxt meeting between FIr. Hogan, t he  defendants a r ch i t ec t ,  and the 

p l a i n t i f f s '  d i r ec to r s  which took place i n  the Aisling Hotel,  Dublin, the 

exact pos i t ion  of the  p l a i n t i f f s t  ac re  was agreed by reference t o  mapa 

which 1.k. Hogan had brought along with him. Xater a second s i t e  meeting 

took place between EIr. Greene and M r .  Thornton. The question of water 

and power supply to the s i t e  was discussed and agreement w a s  reached as 

to the point  on the lands t he  defendants were r e t a in ing  a t  which a water 

connection could be made. It wasata point  B on t he  map annexed to  the  

wri t ten  con t rac t  which the defendants s o l i c i t o r s  had prepared. The 

point a t  which the p l a i n t i f f s  could make a connection to the  e l e c t r i c i t y  

supply ( it rros a t  a th ree  phaae E.S.B . i n s t a l l a t i o n  on a small un i t  

on the lends which the  defendants were re ta in ing)  was a l s o  agreed. 

The exact date of t h i s  meeting has not been established but  i t  would 



appear  t o  have been i n  the  month of June, 1978. The last meeting of 

3igr1ificance again took place on the  s i t e ,  It bras  on the 8 t h  August, 

19'78 an2 i t  was at tended by the p l a i n t i f f s 1  a r c h i t e c t ,  M r .  Jordan, and 

by :lr, ' i 'hornton. Power and water supply t o  the  s i t e  were again  discussed 

and no prob len  arose  i n  r e l a t i o n  t o  them the arrangements previously 

::~:!de being appxrently conf irned.  14r. Jordan was mainly concerned about 

;e;i:lge and s u r f  ace water disposal .  H i s  c l i e n t s  had previously accepted 

Lhrit they would bu i ld  a s e p t i c  tank on t h e i r  lands,  ( the  idea of a 

conn5:c t i o n  t o  a n u l t i  use r  tank on t h e  defendants lands having been dropped) 

rind a s e p t i c  tank which would include a soak p i t  was agreed to be put 

0 1 1  tile l v r ~ d s  by t h e  p l e i n t i f f s ,  It was a l s o  agreed that  c l e a n  e f f l u e n t  

fro:!: t h i s  u n i t  b~ould be discharged i n t o  a water course on the  defendants 

.Lt~nd; a:!; 3tor1:i sruter would a l s o  be disposed of i n  a s imi la r  way. It 

is cls.~:r* tha t  the partics a t  these var ious  meetings reached agreement as 

( a )  t\13> lands t o  be sold 
( b )  i t s  p r i c e  
( c )   OM : I C C ~ S S  was to  be e f fec ted  

t!le poin t  a t  which power and water connections were t o  be made and 
e)  how c l e a n  e f f l u e n t  and storm water was t o  be discharged i d !  

i h i d c n c e  of a r a t h e r  t e n t a t i v e  nature  was given i n  an attempt t o  show 

tilet some s o r t  of understanding tias i n  a d d i t i o n  reached t h a t  the  access 

I 

ro%d ;?as to be b u i l t  within six months of the execution of the con t rzc t  

i 
Su'i I a n  sn t i s i ' i cd  that no such agreement was reached between t h e  par t ies .  

J 



1?1? defendants have no t  r ea l l y  challenged the existence of a 

coccluded or21 aereement and have not suggested t ha t  i t  was i n  any way 

cullu: t l o rwl  o r  was sub jec t to con t rac t  . However on the 2nd October, 1978 

the dcf ecdants intimated t ha t  they d id  not intend to  go on with the sale 

-:I! i l l  rr-tpl,r t o  t he  p l a i n t i f f s  present claim f o r  spec i f i c  performance 

n 1 ke t h e  csse t h a t  the o r a l  agreement is unenforceable, mainly because 

i t  has !lot been evidenced i n  writ ing a s  required by the S t a tu t e  of Frauds. 

Ii? t o  notr I have been examining the  p a r t i e s  a c t i v i t i e s .  It is now 

zinc t o  s ee  i~h:it t h e i r  s o l i c i t o r s  were doing. Cn the 13th F ~ r c h ,  the 

coapcnyls g o l i c i t o r  wrote asking f o r  u s i g h t  of the t i t l e  i n  r e l a t i o n  to  

C.  
. ! 1 1 ~  ul*o!~c:;c-d za lc  ,uld GI? tho 8 t h  !.:t?y the  defendants s o l i c i t o r  sent  a dra f t  

cc!:;r...it -1:: co1b.y Iloclrrrents of' t i t l e .  It; i s  accepted by the defendsnta 

C o r r r u ; u l  t11.~t, thc sol  i c i t o r  I s  l e t t e r  and tho accompanying d r a f t  can be 

ccn!:ected and tozether  cons t i t u t e  s memorandum t o  aat is fy  t h e  Sta tute  of 

?rrsuds of tfic agreement t ha t  up t o  then had been reached ( t he  au thor i ty  

of tho derendants s o l i c i t o r  to  sign the l e t t e r  not being questioned.) 

It i3 liouever claimed t h a t  subsequent events now preclude .the p l a i n t i f f s  

from relying on the d r a f t  con t rac t  a s  the memorandum which the  S ta tu te  

requires. P i r .  Butler  on the  defendants behalf has submitted t h a t  the 

agreements r e l a t i n g  to  

(a) the power and water se rv ices  and 
(b) tho discharge i n to  the  defendants water course 



wero made nf t e r  t h e  8 th  b y ,  1978; t ha t  these a r e  mater ia l  terms of the  

con t rac t  of s a l e  end a r e  not included i n  the memorandum of the  8 t h  May 

nor i n  m y  other menorkidurn signed by the defendants o r  on t h e i r  behalf; 

s o  the  d r d t  con t rac t  cannot be r e l i e d  on by the  p l a i n t i f f s  ea a su f f i c i en t  

~:~c:.~ol.:::!:lwi Lo :;iltisPj the S ta tu te ,  It is urged by him that a memorandum 

r.r!lici! ~aorcly states the property, p r i ce  and p a r t i e s  as the memorandum of 

the Eth :iay s t a t e d  will. be s u f f i c i e n t  i f  ancl only if no other  provisions 

FLcd \c e' 
hnve bean ogreed and I was re fe r red  t o  EaaweW Contract and Conveyence 

Thi rd  a i t i o n  page 47 t o  support t h i s  proposition. 
f 

The general  p r inc ip le  of l a w  which I must now consider is well 

se t t led .  The memorandum of the agreement which is ca l led  f o r  by the 

S ta tu te  must contain a l l  t he  e s sen t i a l  terms which the pa r t i e s  have egreed, 

:hct is o r  is c o t  e.n e s s e n t i a l  term may be a matter  of considereble debate. 

In Tcoddoll .v. Henderson (l975>1 Weekly Iau Seports 1496, the  judgment is 

an indicat ion of how a Court m q j r  recard some- terms of a con t rac t  as 

essenticl t o  the con t rac t  f o r  sale, f o r  example t e rns  of the payment of 

tho purchnso price by ins tahnents ,  end o ther  terms as mainly inc iden ta l  

t o  the cos t r zc t ,  f o r  example, terms r e l a t i n g  to  d e t a i l s  of the construction 

of the  bu i ld iw t o  be b u i l t  on the land. The t e s t  to  be applied is a 

sub jec t ive  one and the Court is required to  consider those terms as 



essen t ia l  to the  contract  which was so regarded by the  pa r t i e s  themselves. 

(:;e2 i3::rrett .v. Costello 107 I r i s h  Law Tines and So l i c i t o r s  Journal  

?!I tile present case a l l  the terns of t he  pa r t i e s  bargain were contained 

i.: t he  <::.rai'l; coc t rcc t  of the  8th  i'ay with the exception: 

' \ 

(-:j o i  x:ta agreecent r e l a t i n g  to the discharge of clean ef f luen t  
::rid :;tom. water i n t o  tho defendants water course and 

{b) t!~o:;c re l t i t ing t o  t he  supply of water and power 

?L seerns t o  m e  that trhat I m u s t  decide i n  t h i s  case is; 

1 .  i,'hcther tineae were material  t e rn s  of the agreement f o r  s a l e  and 
i f  30 whether or  not they were evidencedin wri t ing i n  accordance 
with the  S te tu te  and 

2. 'dhether they were c o l l a t e r a l  t o  the agreement f o r  s a l e  and if so 
outs ide  the  Sta tute .  

!,s to (a )  I am s a t i s f i e d  t ha t  t h i s  was a t e rn  of the  agreement f o r  s a l e  

and a mater ia l  term of it as the whole purpose of t h e  s a l e  could not have 

been eff ec tsd  without t h i s  term. But I nm s a t i s f i e d  t h a t  there is a 

memorandum of i t  t o  be found i n  t he  correspondence between the parties 

s o l i c i t o r s .  Referr ing t o  I&. Jordan's  meeting with Efs. Thornton on the  

C t h  -iugust, 1978 the  p l a i n t i f f s  s o l i c i t o r  wrote s t a t i n g  "we undersbnd 

t h ; ~  t ugrae;:lcnt has been reached be tween the p a r t i e s  whereby ef f luont  from 

3 s e p t i c  tank t o  be  located on our c l i e n t s  s i t e  w i l l  be discharged 

t h r o u ~ h  s l i s ter  course on your c l i e n t s  property and t h a t  our c l i e n t  w i l l  

have access to iiater supply and e l e c t r i c i t y "  to which there  was a reply 

on tile 29tin Elueuot i n  a l e t t e r  signed by the  defendants s o l i c i t o r  which 



o tated:  "in reply t o  yours of the  17th i n s t .  our c l i e n t s  have 

i r r ~ t r u c t e d  us t o  inform you t ha t  they a r e  agreeable to  put t ing a dra in  

I'rom the end of t h e i r  s i t e  along the proposed roadway together  with any 

s;urf'ace weter there might be t o  the r iver ."  I4r. Jordan expressed the 

o.jinion, ~zhich ;{as not  contradicted,  t ha t  t h i s  l e t t e r  was a c o n f i m t i o n  

of the G t i l  A u i , w t  agreement and so,  taken i n  conjunction with the  d r a f t  

con t r sc t  s en t  on the  8 th  )lay, cons t i tu tes  i n  my judgment a su f f i c i en t  

~~c::~or:inci I I . ~  o 1' 1;hc term I am now discussing. 

'i'l.lcre i s f  unfortuwtol;. from the p l a i n t i f f s  point  of view no docwent 
I 

s igned  by ;ir. mornton o r  h i s  s o l i c i t o r  which evidenced the  p e r t i e s  

agreement r e l a t i n g  t o  t h e  p l a i n t i f f s  r i g h t s  i n  regard t o  and vrater 

supplies. I xau i n  considereble doubt f o r  some time as to  whether t h i s  

agreenent should properly be regarded as merely c o l l a t e r a l  t o  t h e  main 

~ g ~ o e e e n t  Tor s a l e  and thus outs ide  the S t a tu t e  o r  whether i t  should be 

treated as u term and an e s s e n t i a l  term of t he  agreement f o r  s a l e ,  i n  

which event; i t  needed t o  be evidenced i n  writ ing.  But I have eventually 

concluded that  the  agreement must be regarded as part and parcel  of the  

bargain Tor sale of the land& ama te r i a l  and e s sen t i a l  pa r t  of the bargain. 
I 

?a there is no memorandum evidencing t h i s  term of the pa r t i e s  agreement; 

does this inenn t h a t  the p l a i n t i f f s  claim f o r  spec i f i c  performance mwt 

f a i l ? .  



A r .  OtDriscol l  on t h e  p l a i n t i f f s  behalf put forward two altermtive 

con'ielztions. The first is  t h a t  P ! r .  Thornton i n  evidence gave three  

~Y::ISOII:; ;'or no t  cotnpleting the s a l e  none of rrhich related t o  the  

azelldaznts in t h e  drrf t con t rac t  which trav forwarded t o  his s o l i c i t o r s  

on fit? 12th  Septonber, 1978; thet  i n  the absence of ob jec t ion  by hin 

. . :la r.3 t oe t2j:e-n- as heving ecquiesced i n  their inclusion ir, the contrac t ;  

t h a t  qncn:ir:.oxrts to c contract  Yor sale need not be s i p e d  by a p r t y  to 

'oo ~h:ir,-~?!l 02 i t ;  t h a t  accordingly t h e  dr t i f t  con t rec t  selzt oo the 8th 

. . . .  . 
:.!.:i:; rt:, i.42:: ,;:A:;; sir;tled by the  defendants agents (as amended by the d r a f t  

contr:ict s e n t  on the 12th .September) can  be r e l i e d  on as a memorandum 

to sotisry tiqc Statute. 7.3ilst I agree  that I&. !i!hornton geve three 

roz.zons f o r  r e s i l ing  from h i s  oral agreement a l l  unconnected with the 

:?n:enc!od c!rsft con t rac t  and 1i11ils.t: f suspect there may have been a fourth 

uli:; p : ~  il'i ail rcssor. having t o  do with zn improved offer  for the  land from 

snothcr  party 1' do not think tha t  Xr. Thornton can be seid t o  heve 

i m ~ l i e i l y  ugreed t o  the p l a i n t i f f s  s o l l i c i t o r s  mendments, He said he 

. ..c3 , .. ,. not  ,;tins throush with the sa le  but by s o  doing certair ly d i d  not  

i!:!:)l;. :in_\. X C C C ~  L:ince or the d r a f t  s e n t  b:y the p l a i n t i f f s  s o l i c i t o r .  xqis 

y r t  o f ! ; h e  p1:lintif f s case theref  o r e  fails. 

Ihlt i t  seems to me t h a t  Kr .  O'Driscollfs second sub~oiss ion is a good 



one. Xt is  t h i s .  It i s  urged on the  p l a i n t i f f s  behalf t ha t  i f  I were 

tc toli ?il.lt no s d f i c i e n t  ne~noraildum exis ted r e l a t i n g  t o  the terms of:  

(..' tilt. wstcr and power supply and/or 
(5! t he  e f f l uen t  end s t o m  water discharge 

thrit the n l n i u t i f f s  were e n t i t l e d  to  waive the benef i t  of those terns  

.!ni :;ere ant i t l .cd  to  seek the spec i f i c  perfornance of the contract  as 

evilic~;(:t?d by t h e  nornorandm of the 8th May o r  any other  memorandum 

contaii~t?li i n  t h e  correspondence. The pr inc ip le  of law t o  be applied 

on t h i z  aspect  of the law of spec i f i c  performance has been s t a t e d  by 

view is tha t  when pa r t i e s  conclude an o r a l  con t rac t  whioh 
contains a term wholly f o r  the  benef i t  of one of them and thore  is 
n wri t t en  memorandum which does not conta in  any reference t o  that  term 
the par ty  f o r  whose benef i t  the t e r n  was inse r ted  may waive it and 
sue successful ly  on the  contract  of which there  i s  a menorandurn. 
The note i n  wr i t ing  f o r  t he  purpose of the S ta tu te  of Frauds has 
to be of t h e  contract  sued on not the contract  made and the p l a in t i f f  
~ I I E ~ Y  waive a t e rn  which is wholly i n  his favour and which is not 
referred t o  i n  the memorandum. (See Bar re t t  ,v. Costello quoted 
i n  Uiley " I r i sh  Conveyancing Lawff paragraph 9.007 and a l so  Tiernan 
Zones L i ~ i t e d  .v. Famn and Others Supreme Court ( u n r e p o r t e ' m  
July 1 981 " . 

!~pplyil~,rr the i,rr?iver p r inc ip le  to t h i s  case  i t  seems to  me tha t  the  express 

zgrcencnt r e l ~ t i r x  t o  the  r i g h t  to connect a t  agreed points  on the 

def endunts l and  t o  obtain a supply of power end water was a s t i pu l a t i on  

i n  t h c  ~:gret:nent e n t i r e l y  f o r  the benef i t  of t he  p l a i n t i f f s  and t ha t  they 

c:m ;;z-ive t l i i : ;  r:xpreos s t ipu ln t ion  and ob ta in  spec i f i c  performance of the 

ro;;t of' the : ~ ~ ; r e c d  te rns  becauae they wero evidenced i n  wr i t ing  in:  

( u )  t h e  d r a f t  contract  and 
( b j  the l e t t e r  of the 29th August 



I:I reaching this conclusion I have not overlooked the  submivsions 

~:l>di: by ;k,  3 u t l e r  on the defendants behalf. He urged that the p l a i n t i f f s  

cal:not now rely on the l e t t e r  of tine 8 t h  I~by and the drer"t con t rac t  sen t  

x i i l l  it ,, .5r. a moclorendu~ under the Statute because the agreemellt t o  which 

t;l?sr;e rioc~tqsnt-s ref erred  was the s u b j e c t  of a subsequent negot ia t ion 

bcttreon the p a r t i e s  themselves and attempts by the p l a i n t i f f s  s o l i c i t o r  

t o  z l t e r  the ngreelxent and add new and urngreed t e r m  t o  it; that 

furt;herl:;ore the! depos i t  as required by the draft agreement was never paid. 

But it :;ccrns to me to be q u i t e  c l e a r  t h a t  that the parties d i d  a f t e r  the 

8th !ky t;nu ,to agree express ly  further terms which had been l e f t  undecided 

b e f o r o  tl1ri-k d!:,t;e and by adding to t h e i r  agreement they were confirming it 

a ~ d  su~?i.-le~nenling i t  and not  abrogating it. It is t rue  tha t  i n  

tori-csl:ondeacc d l i c h  he c a r r i e d  on on t h e i r  behalf and i n  t h e  d r a f t  

ccntract  wlzicl: he s e n t  back t o  the defendants solicitor i n  t h e  nonth of 

S;;j..tei:bi.r 'ike p l c i n t i f f s  s o l i c i t o r  t r i e d  t o  safos$rd his c l i e n t s  pos i t ion  

by ~11gi:;c;; till; L i l : ~ %  Lhe itri t ten ccntl'ec t uiiould incorl;orcte t e r n s  :qhich 

hail. not bzer o r a l l y  agreed and viiich the defendonts were per fec t ly  

~ n t i t i c d  to  r e j c c t .  But i n  a c t i ng  es he did  t h e  p l a i n t i f f s  s o l i c i t o r  \ma 

i n  p a r t  acting under a bona f i d e  nisopprehcnsion as t o  what the p a r t i e s  

hnd ogrsnd,  ( f o r  example .as t o  the  disposal  of sewage), and i n  part 
f 

puttink; Soninrd mendnents, (for example, i n  relation t o  the tine l imi t  



f o r  i3e co;::plntion of the  access road) which would a s s i s t  h i s  c l i e n t s .  

pic defendants rrere entitled t o  r e j e c t  those suggested amendments which 

vi:re contrary to  the parties orc l  agreements but t he i r  subnission by 

L!iu p l 3 i n t i f  1s s o l i c i t o r  did not jue t if  y the repudiation of the contrec t  

b;! tho  Jcf en.lants o r  proclude the plaintiffs f r o m  relying on the p a r t i e s  

i ici .v.~l olB:.:l :icreon;t.!nt and claim that it rras evidenced by the memoranda 

t o  ~r'nicll I 11:tvc r e fo r r ed .  Neither does tho f a i l u r e  .to pay the deposit  

uf l'ect t h e  ~ , l n i n t i f f u  rights. It seems t o  ms that such a f a i l u r e  has 

no relevance to  a s i t u a t i o n  i n  which (e) an oral agreement has been 

estrrblished and (b) the  plaintiffs claim t h~ t  the documents which m d e  

provi:;ion f o r  its papent  amounts t o  written evidence of part of what 

the prties had contracted.  

Is1 the result therefore  t h e  p l a i n t i f f s  are ontit led t o  an order f o r  

s~ecific performance of the contract for s a l e .  To avoid doubts I w i l l  

d t x l n r c  t i ~ z t  the p l n i n t i f  fs nro e n t i t l e d  t o  those rights i n  r e l a t i o n  t o  

the larid ?;;.~ic!: are contained i n  and r e f e r r e d  t o  i n  the droft con t rac t  sent 

a i t h  the def cndantn s o l i c i t o r l s  l e t t e r  of the 8th iiky nnci contzined i n  

. . 
clr; l e t t e r  oi' tile 29th l u m i s t ,  1978. I should a l s o  aake i t  c l e a r  t he t  I 

2i:i e ~ p ~ e ~ : : . i i ! ~ <  110 v ~ c ' w : ~  33 t o  tho legs1 efl"cc.+, of the waiver by the plaintiffs  

of t he  ex7res; aerecd terns r e l a t i n g  to  the po;?er and water connection on 

ti113 cieI'~n2allt:; lands. It may be that t h e  problems a r i s i n g  from t h i s  waiver 



will resolvo thenselves but if they do not i t  should be understood that 

I an expressing no views on the existence (if any) of any obligation on 

the defendcants in relation to the supply to the site of water or power 

;:liich n::y be ir:iplied by the parties' ugroement or may arise by operation 


