
TEE HIGH COUR'P 

TOM COEATY LIMITED 

Judwent  of Mr. J u s t i c e  Barron del ivered the  3 5 . ~  day of July. 1984. 

In the  month of June, 1980 the  Cyprus Marketing Board was Importing 

potatoes i n t o  t h e  p o r t  of Derry. The p r i c e  which they were charging 

was very r e a l i s t i c  and there  w a s  a very b r i s k  demand f o r  t h e i r  product. 

They employed as ahippFPg agents  T. Gallagher & Sons who in turn arranged 

s a l e s  with a number of potato brokers including t h e  p l a i n t i f f .  

The p r a c t i c e  i n  r e l a t i o n  t o  s a l e s  of these  potatoea throagh the  

brokers w a s  t h a t  t h e  brokers took orders  by telephone from buyers who 

wanted loads of potatoes. They e i t h e r  had t h e i r  own t ranspor t  o r  asked 

f o r  t ranspor t  t o  be provided by t h e  broker. When orders  were obtained 

by the broker they n o t i f i e d  the  agents  as t o  how many loads they vere 

booking. They a l s o  n o t i f i e d  t h e i r  r e p r e ~ e n t a t i v e  a t  the  docks as t o  

whether o r  n o t  t h e  buyer was supplying his own t ranspor t  o r  whether they 

were under an o b l i ~ a t i o n  t o  provide it f o r  him. A s  t h e  demand fo r  these 

potatoes was very b r i sk ,  there  appears t o  have been a considerable queue 

of l o r r i e s  waiting t o  be loaded and the  evldence shows t h a t  on many days 
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the agents f o r  the  Cyprus Marketing Board had to  indicate t o  lo r ry  drivera 

t ha t  the i r  l o r r i e s  could not be loaded on tha t  par t icular  day. 

The l o r r i e s  were checked in and out a t  the  weighbridge a t  the 

docks and also when they were loaded, Deta i ls  were taken at the  

weighb r i d g e  of the weight of the 1 o r r y  and of its number, A t  the  

loading stage the d r iver  of the l o r r y  was required t o  sign for  the  load 

which he was taking,  The s i t ua t i on  a t  the docks appears t o  have been 

fairly chaotic, There is r ea l l y  no dispute a s  t o  t h i a  practice and I 

accept the evidence in re la t ion  t o  i t ,  

Once a lo r ry  was loaded this was regarded by the p l a in t i f f  as 

completion of a purchase contract,  Detai ls  of t he  s a l e  were noted in a 

book known as the potato book and an invoice was then sent within two o r  

three d a y s t o t h e  purchaser, F o l l o w b g t h e s e n d F n g o f t h e i n v o i c e a a  

entry was made i n  the  purchaser's account i n  the p l a in t i f f  company's 

ledger, The evidence on behalf of the p l a in t i f f  shows some confusion as 

t o  these basic accowt iag  deta i ls .  Mr, Conatg senior was of the view 

that de t a i l s  were sent  to  him by the agents once the l o r r i e s  were loaded. 

The agent 's representative who gave evidence in  court said tha t  tbis was 

not done unless a specif ic  enquiry was made concerning a spec i f ic  load, 

It seems t o  me tha t  the probabi l i t ies  of the s i tua t ion  a r e  tha t  the 
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p l a i n t i f f  company haring informed the  agents  o f  t he  number of loads  f o r  

which they had o rde r s  were then t o l d  as t o  the  number of loads which could 

be made ava i l ab le  f o r  them. Once they were s a t i s f i e d  t h a t  each of t h e i r  

orders  could be f u l f i l l e d  they then entered d e t a i l s  of the order in t h e  

The p l a i n t i f f  claims that 25 l o r r i e s  were loaded f o r  de l ivery  t o  the  

defendant or  t o  his nominee. The documents produced e s t a b l i s h  t h a t  the 

p l a i n t i f f  acknowledged t h a t  each of these l o r r i e s  m s  loaded upon its 
- -  - 

i n s t ruc t ions  and t h a t  i t  became l i a b l e  f o r  t h a t  p r i c e  t o  the  Cyprus 

Wrke t u g  Board. 

The i s s u e  is whether the  defendant ordered these  loads and if so  

whether they  were delivered. Of t he  25 loads,  1 4  were loaded onto t h e  

defendant's l o r r i e s  and 11 onto the  l o r r i e s  of o the r  haul iers .  Of t h e  

same 25 loads,  18 were f o r  de l ive ry  t o  the  defendant and 7 t o  be del ivered 

t o  Christopher Dunne, a pota to  dea le r  in Dublin. The defendant admits 

1 6  loads and denies  a l l  7 loads  t o  Dunne, 1 load t o  himself on his own 

l o r r y  and 1 load t o  himself on the  l o r r y  of an independent haul ier .  

In r e l a t i o n  t o  the 7 disputed loads t o  Dunnets in Dublin, t h e r e  is 

no d i r e c t  evidence of de l ivery  by the  haul ie r  as alleged. In  r e l a t i o n  t o  

invoice 142, t he  evidence is  that t h e  defendant's d r i v e r  Ken Dooley signed 



for  tha t  load and t h i s  signature was not denied by Dooley In evidence. I 

accept tha t  he did so sign. The r e m a  load was taken from the ship, 

l e f t  a t  the docks, collected again six miles from Derry and ultimately 

delivered t o  the  s to r e  of the haulieris father.  The evidence shows tha t  

t h e  defendant's l o r r y  was broken down by the t r a i l e r  when the load was 

subsequently collected outside Derry, The normal driver of the 

defendant's l o r ry  denies tha t  he collected t h i s  t r a i l e r  load a t  the 

docks. I: accept the evidence of the haulier  that when he again collected 

the  load s i x  miles from Derry t ha t  the defendant's lo r ry  was broken down 

with the load. In the context of the case as a whole there is suff ic ient  

evidence t o  es tab l i sh  the* t h i s  load was f o r  the defendant. 

The evidence i n  r e l a t i on  t o  loads delivered t o  Dunne in Dublin is 

t o t a l l y  unsatisfactory. Dunne himself says tha t  he ordered loads from 

the defendant which were delivered sometimes i n  the defendant's l o r ry  aad 

sometimes by independent hauliers,  Delivery dockets aimed by h i s  

storeman have been produced by the defendant t o  es tabl ish  delivery of 

7 loads of potatoes from the defendant. Of these 6 were said  by 

M r .  Dooley to  have been delivered by hFm and tha t  i n  each case they were 

taken direatly from t h e  docks a t  Derry aad delivered the same day i f  they 

were collected ea r ly  enough o r  otherwise the  following day. The seventh 



docket was produced by the  defendant's bro ther  who gave evidence 

corroborated by Dooley t h a t  Dooleyls t ruck broke down between Omagh and 

Strabane and t h a t  he took the  load on t o  Dublin. This docket i s  dated 

t h e  17th of June as is  a docket produced by Dooley. Both cannot be 

oorrect .  Furthef tb omlylaad a l l eged  t o  have been taken by the  defendant's 

own l o r r y  on the  1 7 t h  i s  subject  t o  irrPoicew and is disputed though found 

by me t o  have been taken. 

!there i a  no proof of any of t h e  invoices  which were a l leged  t o  have 

been furnished to t h e  defendant. Evidence has been given by M r .  Conaty 

junior  t h a t  t h e  pZaintiff r a n  out  of invoices  and w a s  forced t o  photostat  

as a master invoice one of i ts remaining invoices.  Although t h i s  

witness gave evidence t o  t h e  e f f e c t  t h a t  he had himself w r i t t e n  some of 

the  invoices  which were sent  t o  the defendant none of such invoices  was 

produced t o  him t o  be proved. Those t h a t  were produced t o  him were i n  

handwriting which he d i d  not  know. No proof w a s  given of the pos t ing  of 

any of these i m o i c e s .  

When the  matter  was before the  Master what purported t o  be copy 

invoiceswere exhibi ted in the grounding a f f i d a v i t .  In h i s  rep ly ing  

a f f i d a v i t  the defendant while a d m i t t h g  only 16  loads  admitted invoices  

81 and 95, both of which a r e  a l leged  t o  be d e l i v e r i e s  t o  Dunne in Dublin 
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which f a c t  appears c l e a r l y  on Fnvoice 95. 

The evidence e s t a b l i s h e s  through a l e t t e r  dated the  4 t h  of Ju ly  1980 

from the  p l a i n t i f f  t o  the  defendant and produced by the defendant t h a t  the 

defendant received an a c c o l u t  on t h a t  da te  which would have shown him as 

being debited with all251rads.  The evidence f u r t h e r  e s t ab l i shes  t h a t  on 

the 1st of September 1980 Mr. Conaty junior  had a meeting in Ballybofey in 

a l o c a l  ho te l  in  the course of which he showed the defendant a copy of the 

ledger  acco-ant which the  defendant did not chellenge. The p l a i n t i f f ' s  

evidence is  t h a t  t h s  defendant gave as h i s  reason f o r  non-2ayment the  f a c t  

tk t  he was shor t  of money. He sa id  t h z t  he had €6,000 and he gave a 

cheque f o r  t h i s  amount. On being pressed f o r  nore he gave a post  dated 

cheque f o r  610,000, t h i s  w e s  dated only tyro days aheed and the re  is no 

reason offered on behalf of the  p l a i n t i f f  w h y  t h i s  should have been so. 

That  cheque was subsequently dishonoured and has never been paid. It is 

c l e a r  from t h i s  evidence which I accept as t r u t h f u l  t h a t  the  Defendant knew 

he owed money, but  the  question r e a l l y  is, how much? 

The defendant denies  that he ever got  any acco~mts .  He says he 

paid what he thought w a s  owing and t h a t  he telephoned on many occasions 

t o  ge t  a copy of t h i s  account but it was never sent  t o  him. He says h i s  

wife kept h i s  books and t h a t  a l l  these were l o s t  when renovetions of his 

home took place.  H e  says  tb t  he always sen t  h i s  own t ranspor t  t o  the  



docks at  Derry f o r  loads which he had agreed t o  take. 

I do not accept  the  defendant 's  evidence. He was evasive and 

unconvincing and h i s  evidence in many Instances w a s  disproved by o the r  

evLdence. It is incor rec t  t h a t  independent hau l i e r s  were never 

employed. Invoice 210 which i s  admitted was de l ivered  t o  the  defendant 

by an independent haul ie r .  Invoice 142 has been es tab l i shed  as signed 

f o r  by Dooley who w a s  not asked t o  deny h i s  s i m t u r e .  If there  had 

been no arrangements t o  d e l i v e r  t o  D m e  la  Dublin he could not  have 

admitted invoice 95. I f  h i s  documents were l o s t ,  it is  su rp r i s ing  t h a t  

t he  l e t t e r  of the 4 t h  of July  1980 and t he  invoice books which stopped at  

the mater ia l  e n t d r i e s  were avai lable .  

I am s a t i s f i e d  t h a t  agreements f o r  loads of pota toes  were made between 

the  p l a i n t i f f  and t he  defendant in accordance with what is  s e t  o u t  i n  the 

p l a i n t i f f ' s  po ta to  book, and a l s o  t h a t  those loads t o  which invoice 

numbers 142 and 190 r e l a t e  were delivered. The most d i f f i c u l t  question 

is  t o  determine whether I can f i n d  proof s u f f i c i e n t  t o  impose an onus on 

the  defendant t o  disprove i n  r e l a t i o n  t o  any of the  d e l i v e r i e s  a l leged  to  

have been made t o  Dunne. If t h e  defendant has no records a t  a l l  of 

these t ransac t ions  o t h e r  than the de l ivery  books and l e t t e r  which he has 

produced, i t  might have been a n t i c i p a t e d  t h a t  his defence would have been 



t o  put the  p l a i n t i f f  on proof of i ts claim, He d id  not  do so. lhs tead  

he chose t o  admit some loads and deny others ,  This suggests records o r  

access  t o  information from the  d r i v e r s  concerned, Whatever the  posi t ion,  

when he admitted invoices  81 and 95, he could have been tu no doubt but  

t h a t  B a r t l e t t  was a l l eged  t o  have made the  de l fve r i e s  and in no doubt t h a t  

both were made t o  Dunne. The copy invoice in r e l a t i o n  t o  95 makes this 

claim clear 5n r e l a t i o n  t o  t h a t  load, The explanation is t h a t  he so ld  

two loads t o  B a r t l e t t  and thought it  w a s  these  two. Phis  could not  have 

been correct.  B a r t l e t t  says t h a t  he paid C5,WO.OO f o r  the  two loads,  

a gross  under-price on invoices  81 and 95 and an under-payment of €ZOO on 

the  two loads f i n a l l y  admitted, Further  in support o f  t h e  p l a i n t i f f ,  

B a r t l e t t  admitted 5n evidence t h a t  he could have del ivered loads t o  Dunne 

on t h e  l l t h  of June and the  1 3 t h  of June,the da te s  of invoices  81 and 95 

respect ively.  This  evidence i s  s u f f i c i e n t  prima f a c i e  proof i n  

r e l a t i o n  t o  these  loads,  The de l ive ry  dockets produced do not  negative 

this evidence. One of those is  dated the 11 th  of June b a t  could not  have 

been del ivered by Dooley on t h a t  da te  s ince  be took no load between the  

9 t h  of June and the 1 4 t h  of June. None of the  dockets is dated the  13th 

of June. 

Of t he  r ema inbg  f i v e  loads  a l l eged  t o  have been made t o  Dunne there  i~ 



no evidence to suggest that the lorry drivers who si-ed for them actually 

delivered them to Dunne. 

The price of the 16  loads admitted and the 4 which I find proved to 

have been delivered amounts to E63,050.00 and the amount to be credited is 

645,342,021, which leaves s balance of €17,707.98p, 


