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Judgment of IW. Sustics Cos te l l o  delivere3 the  10th day of , 

Fly 1 984. 



The f a c t s  of t h i s  case and the  i s s u e s  involved i n  it 

can be b r i e f l y  s t a t e d ,  On t h e  13 th  March 1981 the  P l a i n t i f f  

was a r r e s t e d  and charged with f raudulen t ly  convert ing t o  

h i s  own use a cheque f o r  C9,376 contrary  t o  t h e  re levan t  

s ec t ion  of  the Larceny Act 1916. On the  22nd Ju ly  1981 he 

was s e n t  forward f o r  t r i a l  by order of the Dublin District 

Court t o  t he  C i r c u i t  Court s i t t i n g  i n  Dublin, The Plaintiff 

wf shes ( f o r  unexplained reasons as by agreement no gral 

evidence w a s  given a t  t h e  hearing) t o  have his trial heard 

i n  the  High Court o r  a l t e r n a t i v e l y  by the C i r c u i t  Court 

sitting outside Dublin. He cannot apply f o r  a transfer t o  

the cent ra l  Criminal Court  because sect ion 32(1) o f  the 

Courts ~ c t ,  1981 repealed section 6 o f  the  Courts Act 1964 

under which an  application f o r  a t r a n s f e r  t o  the  Cent ra l  

Criminal Court could have been made. And he  cannot g e t  a 

t r a n s f e r  t o  t h e  C i r cu i t  Court sitting outs ide  Dublin, because 

s e c t i o n  31(1) of t h e  1981 ~ c t  only allows a t r a n s f e r  

app l i ca t ion  t o  be nade when an accused is re turned f o r  t r i a l  

t o  t h e  C i r c u i t  Court s i t t i n g  ou t s ide  Dublin, On t h e  12th 
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February, 1982 he i n s t i t u t e d  these  proceedings i n  which he 

asks the Court t o  declare that both  s e c t i o n  32(1) and 

s e c t i o n  31 (1) o f  the  1981 Act are uncons t i tu t iona l .  Sect ion 

32 ( I )  i n f r i n g e s ,  i t  is said, Article 34.3.1 of the  Const i tu t ion;  

section 31 ( I )  i n f r inges  A r t i c l e  40.1. I w i l l  dea l  firstly 

F with  the a t t a c k  on sec t ion  32(1) . 
By A r t i c l e  34.2 the  Courts i n  which j u s t i c e  i s  t o  be 

administered are t o  comprise ttCourts o f  F i r s t  Ins tance  and EL 

Court o f  F inz l  Appeal" and A r t i c l e  34 .3.I .  makes provision fir 

a Court termed a "High Courtt' i n  the f o l l o w i ~ g  way: 

I1The Courts  of First In s t ance  shall include a High 
Court  inves ted  wi th  full o r i g i n a l  jurisdiction in 
and power t o  deternine all matters and quest ions  
of  law o r  f a c t ,  c i v i l  o r  criminal".  

It is  urged on behalf of the  P l z b t i f f  that the effect  of 

the impugned s e c t i o n  3 2 ( f )  was t o  b a r  the r o u t e  to  a 

trial by the High Court of the  offence with which t h e  

P l a in t i2 f  wzs charged because t h e r e  is now' no way i n  which 

the High Court could exercise j u r i s d i c t i o n  i n  the  matter. 

The case is put forward not  on the  basis t h a t  t h i s  has 

r e su l t ed  i n  the breach o f  any c o n s t i t u t i o n a l  r i g h t  of the 

Plaintiff (such as, f o r  example, a r i g h t  of t r i a l  by a 

jury  i n  the Yigh Court as d i s t i n c t  from a trial by jury 
m 



i n  the C i r c u i t  cou r t )  bu t  on the  basis t h a t  the  Gireachtas 

by enact ing the  1981 Act had in f r inged  A r t i c l e  34.3.1 by 

withdrewing a j u r i s d i c t i o n  from the  High Court express ly  

conferred on i t  by t h i s  Art icle .  

To uniers tand this argument l e t  ze look a l i t t l e  core 

closely a t  t h e  pre-1981 s i t u a t i o n .  The High Court is 

c o n s t i t u t i o n a l l y  invested with full or ig in21  j u r i s d i c t i o n  i n  

and power t o  determine a l l  mat ters  and ques t ions  c i v i l  o r  

cr iminal  and when exerc i s ing  i t s  c r i d n a l  j u r i s d i c t i o n  it i s  

known as the  Cent ra l  C r i m i n a l  Court ( s  . 1 1 of the  Courts 

(Supglenental h o v i s i o n s )  A c t ,  1961). But t he  Const i tu t ion 

speaks o f  "Courts of F i r s t  Instance1*, i . e .  "Courts" i n  the  

p l u r a l  and A r t i c l e  34.4 provides that "The Courts o f  F i r s t  

Ins tance  shall also include Courts of l o c a l  and l i n i t e d  

j u r i s d i c t i o n  with a r i g h t  o f  appeal as determined by l a w n ,  

The Courts (Ss tab l i shaen t  and Cons t i tu t ion)  Act 1 961 establis! 

another  Court of F i r s t  Ins tance  c a l l e d  the C i r c u i t  Court (s .4  

and t h i s  Court was given j u r i s d i c t i o n  i n  c r imina l  w t t e r s  

by the Courts (Supplemental Provisions) ~ c t ,  1961 ( t n e  111961 

8ctU) .  3y v i r t u e  o f  s.25 of the 1961 ~ c t  the C i r c u i t  Ccurt 



may e x e r c i s e  every j u r i s d i c t i o n  as respects i n d i c t a b l e  off5nces 

f o r  t h e  time be ing  v e s t e d  i n  t h e  C e n t r a l  Criminal Court  but 

s u b j e c t  t o  s u b s e c t i o n  (2 )  o f  s. 25 which provides that this 

j u r i s d i c t i o n  t9shell not  extend t o  t r e a s o n ,  a n  offence under 

s e c t i o n s  2 o r  3 of t h e  Treason Act 1939, an of fence  under 

s e c t i o n s  6 ,  7 o r  8 of  t h e  Offences Against  t h e  S t a t e  Act, 1959, 

".. 
murder, a t t e m p t  t o  murder, conspi rzcy  t o  murder, o r  p i r a c y ,  

i n c l u d i n g  sn offence  by an a c c e s s o r y  be fo re  o r  a f t e r  t h e  

f a c t w .  (Here ina f t e r  " s u b s e c t i o n  (2) o f  fences") .  A s  t h e  

D i s t r i c t  J u s t i c e  a f t e r  hold ing  a p r e l i m i ~ a r y  inqu i ry  under 

t h e  C r i m i n a l  Procedure Act ,  1967 is r e q u i r e d  t o  r e t u r n  an 

accused pe r son  f o r  t r i a l  t o  t h e  l o c a l  C i r c u i t  Court  except 

i n  c a s e s  where t h e  accused i s  charged w i t h  a sub-sect ion (2) 

offence* ( o r  c e r t a i n  o f fences  under t h e  Genocide Act ,  1973) 

this means that the High Court  could only,  unless t h e r e  were 

cases t r a n s f e r r e d  t o  i t  from the C i r c u i t  Cour t ,  e x e r c i s e  i ts  

c r i m i n a l  j u r i s d i c t i o n  i n  a c e r t a i n  l i m i t e d  number of  s e r i o u s  

crimes.  

But t h e  P l a i n t i f f  makes no complaint of t h i s  s i t u a t i o n  

as l o w  as s e c t i o n  6 of t h e  Cour ts  Act,  1964 remained i n  

fo rce .  This provided t h a t  if an  accused i s  s e n t  forxard 
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f o r  triel t o  t h e  C i r c u i t  Court an a p p l i c a t i o n  by t h e  

Attorney General  (nou the  D i r e c t o r  of Public Prosecut ions)  

o r  t h e  accused t o  the Judge o f  t h e  C i r c u i t  Court  before whom 

t h e  accused is t r i a b l e  to  have t h e  t r i a l  t r a n s f e r r e d  t o  the  

C e n t r a l  Cr iminal  Court s h a l l  be g ran ted  i f  made a f t e r  t h e  

giving of a seven dzys n o t i c e  as s p e c i f i e d  i n  t h e  s e c t i o n  

and, ~ i g h t  be granted a t  t h e  Court's d i s c r e t i o n ,  if l e s s  

t h a n  seven days  n o t i c e  was g iven ,  This meant t h a t  i n  respect 

of every i n d i c t a b l e  of fence  t h e  High Court  would be a b l e  t o  

e x e r c i s e  i ts criminal j u r i s d i c t i o n  in all c a s e s  t r i e d  on 

indic tment  i f  t h e  t r a c s f e r  machinery was opera ted  by the 

prosecu t ion  o r  t h e  accused. But s e c t i o n 3 2 ( 1 )  of t h e  1381 dct 

r epea led  s e c t i o n  6 of t h e  1964 Act. The t r a n s f e r  provis ions j 

s e c t i o n  31 of t h e  1981 Act c o n t a i n  no power t o  t r a n s f e r  t o  t h e  

C e n t r a l  Criminal Court and only  permit a t r a n s f e r  from t he  C i r c  

Court  s i t t i n g  ou t s ide  Dublin t o  t h e  C i r c u i t  Court s i t t i n g  i n  

Dublin. The r e s u l t  is t h a t  t h e  only  c r i ~ i n a l  cases  which can 

now be t r i e d  i n  t h e  High Court a r e  t h e  l i m i t e d  number of 

s u b s e c t i o n  (2)  of fences  and t h e s e  under t h e  Genocide Act. This 

it i s  said,  is c o n s t i t u t i o n a l l y  i n v a l i d  because apart from the 



of minor o f f e n c e s  (which by s p e c i f i c  c o n s t i t u t i o n a l  

p rov i s ion  m y  be t r i e d  i n  Courts o f  summbry j u r i s d i c t i o n )  

t h e  Oi reach tas  cannot  take from t h e  High Court the  f u l l  

o r i g i n a l  j u r i s d i c t i o n  t o  determine a l l  c r i m i n a l  m a t t e r s  

conferred on i t  by A r t i c l e  34.3.1 . 
This  argument, it seems t o  me, does n o t  c o r r e c t l y  

i n t e r p r e t  t h e  r e l e v a n t  c o n s t i t u t i o n a l  p rov i s ions .  The 

C o n s t i t u t i o n  obvious ly  envisaged t h e  es tabl i shment  o f  more 

thzn  oce Court e x e r c i s i n g  j u r i s d i c t i o n  at  f i r s t  i c s t a c e .  

It provided by A r t i c l e  36 t h a t  s u b j e c t  t o  e a r l i e r  provis ions  

r e l a t i n g  t o  the Qurts t h e  d i s t r i b u t i o n  o f  j u r i s d i c t i o n  snd 

bus iness  between t h e  Q u r t s  shz11 be regu la ted  by l a w .  That 

i s  what the O i r e a c h t a s  has done by t h e  l e g i s l a t i o n  t o  which 

I have r e f s r r e d .  The Oi reach tas  has n o t  deprived t h e  High 

Court o f  its c r i r i i h a l  j u r i s d i c t i o n  - it h a s  l i m i t e d  it t o  z 

c e r t a i n  number of c a t e g o r i e s  o f  s e r i o u s  cr imes and 

e s t a b l i s h e d  o t h e r  Cour ts  of Erst Instance with j u r i s d i c t i o n  

over a11 o t h e r  i n a i c t a b l e  offences.  Th i s  seems t o  me to be 

permi t ted  by t h e  C o n s t i t u t i o n .  dhilst t h e  C o n s t i t u t i o n  

confe r s  power on t h e  High Cour t  t o  exe rc i se  i t s  c r i m i n a l  



j u r i sd ic t ion  over all offences it pern i t s  the Oireachtaa t o  

provide (a) t h a t  it should not exercise i t  i n  respect  of every, 

non-ninor offence, and (b)  tha t  instead another Court of F i r s t  

Instance should k v e  ju r i sd ic t ion  over specified criminal  matter 

This i n t e r p r e t a t i o n  of the  provisions of Ar t i c l e  34 

r e l a t ing  t o  criminal  matters accords with the views of 

lir. Jus t i ce  KcIliahon ( w i t h  which I respec t fu l ly  agree) on the 

ju r i sd ic t ion  of the High Court i n  c i v i l  matters. 

Ward v Eenehan E l e c t r i c a l  Ltd. (umeported, the 21 st 

December, 1979) was a case i n  which the Defendant a p p l i e d  

t o  remit an ac t ion  t o  the C i r c u i t  Court on the  grounds that 

the  damages t o  which the P l a i n t i f f  was e n t i t l e d  could not 

exceed the ju r i sd ic t ion  exercised by t h a t  Court. The 

Defendant countered the appl ica t ion  by submitting t h a t  s.25 

of the Courts of Jus t i ce  Act 1924 (as amended) which conferred 

the power t o  remit was inconsis tent  with the Consti tution,  

arguing t h a t  Ar t ic le  34.3.1. gave t o  every c i t i z e n  a r igh t  t o  

heve his case however t r i v i a l  determined by the High Court. 

I n  r e j ec t ing  t h i s  submission KcKahon, J. said: 

" In  m y  opinion Ar t ic le  34 sect ion 3 cannot be 
construed a s  conferring a universal  r igh t  of 



recourse  t o  t h e  High Court f o r  the de t3mina t ion  
of dl j u s t i f i a b l e  d isputes .  The High Court 
is the only Court o f  Erst Ins tance  sx2ressly 
r e f e r r e d  t o  in the  Cons t i tu t ion  but  having regsrd 
t o  t h e  Tact t h a t  A r t i c l e  34 sec t ion  4 provides 
fo r  t he  esta'blishment o f  o t h s  Courts of f i rs t  
Ins tance  o f  l o c a l  zod l imi t ed  ju r i sd i c t i on  the 
provis ion of s ec t ion  3 which inves t s  the  Eigh 
Court u i t h  full o r i s h a 1  ju r i sd i c t i on  can only 
be understood a3 r e f e r r i n g  t o  the extent of the 
J u r i s d i c t i o n  which t h e  High Court i s  capabie of 
exerc is ing.  It cannot be construed as c rea t ing  
a r i g h t  of access  t o  t h e  High Court f o r  the 
determination of all matters  and quest  ions because 
A r t i c l e  36 enables l a w s  t o  be m ~ d e  f o r  the 
d i s t r i b u t i o n  of j u r i s d i c t i o n  and business among 
a l l  the Courts which may be es tabl ished under the  
Cons t i tu t ion  including Courts of F i r s t  Ins tance  
o t h e r  t h m  t h e  High Court. It follows there fore  
that business which f a l l s  within t he  full 
o r i g i n z l  j u r i s d i c t i o n  of t h e  Aigh Court may within 
the  l i m i t s  express and implied i n  the Const i tu t ion 
be assigned t o  some o the r  C ourti ' .  (Pages 4 and 5) 

I was r e f e r r e d  by the p l a i n t i f f :  counsel t o  Lvnam v 

But le r  (No. 2) 1933 1.3. 74; McAuley v Minister f o r  Posts 

.and Telegraphs ( 1966 )  1-3. 345; Buckles v Attorney General 

(1950) 1.3. 67; I n  re .  H c W l i s t e r  (1973) I.R. 258; Brown v 

?earon 1 967 1.3. 47 ; Attorney Generzl v B e l l  ( 1969) I .R. 24; 

Direc tor  o f  Publ ic  Prosecut ions  v 08Shea (1 982) 1.3. 384; 

GIBrien v E:ulufgcturin,g Bngineerina Co. Ltd .  ( 1973) 1 .R. 334. 

Whilst these  cases h e l ~ f u l l y  throw l i g h t  on the  c m s t i t i o n a l  

is  
provis ions  r e l a t i n g  t o  the  Courts nons rrre d i r e c t l y  

5 concerned w i t h  the  i s s u e  i n  t h i s  case and sone roe i n  confl icJ  

with the  views which I have j u s t  expressed. I was a l so  



r e f e r r ed  t o  a recen t  decis ion of M r .  J u s t i c e  Gannon i n  

H. v R, and the  Attorney General (unregorted, 16 th  February, 

1984)-  But tk t  was a czse i n  which a question z rose  as t o  

t he  power of the  Oireachtas when making provision for z new 

j u r i s d i c t i o n  f o r  Courts of P i r s t  Ins tance  t o  deprive the Big 

Court o f  all j u r i s d i c t i o n  - a very d i f f e r m t  issue t o  the 

one which I a m  requ i red  t o  decide. 

I must conclude the re fo re  t h a t  s e c t i o n  32(1) of the 1981 

~ c t  is n o t  c o n s t i t u t i o n a l l y  invalid. 

I now come to  t h e  P l a i n t i f f ' s  second claim. This  

r e l a t e s  t o  s e c t i o n  31 of  the  1981 A c t  which, as I have d read ;  

explained, made provis ion f o r  t h e  t r a n s f e r  of cr iminal  t r i a l s  

pending before  the  C i r c u i t  Court sitting outs ide  Dublin t o  

t h s  C i r c u i t  Court s i t t i n g  i n  D r t b l i n  but  made no provision for 

the transfer o f  a t r i a l  pending i n  the Dublin Circuit t o  a 

venue o u t s i d e  Dublin, The provisions of t h e  s ec t ion  were 

similar t o  those  contained i n  the  ( repealed)  9.6 o f  the 1964 

A C ~ ,  name15 a r i g h t  t o  apply f o r  a t r a n s f e r  was given to  both 

t h e  prosecut ion and the  defence and the  Court m s  required 

t o  g r s n t  the  t r a n s f e r  i f  a seven-day no t ice  m s  served - 



otherwise it had a d i s c r e t i o n  i n  the  mat ter .  It is submitted 

that th i s  s e c t i o n  i n f r i n g e s  A r t i c l e  40.1. o f  t h e  C o n s t i t u t i o n  

which provides t h a t  "iL1l c i t i z e n s  shall, as human persons ,  be 

he ld  equa l  be fo re  t h e  l a w "  in that a d i s t i n c t i o n  i s  nade in 

the s e c t i o n  between pccused pe r sons  who a r e  s e n t  forward for  

t r i a l  t o  t h e  C i r c u i t  Court  s i t t i n g  o u t s i d e  Dublin, who ney 

. apply  t o  have t h e  t r i a l  t r a n s f e r r e d ,  2nd =accused who i s  s e n t  

forward f o r  t r i a l  t o  t h e  Dublin C i r c u i t  Cour t  who c a n ~ o t  spply 

f o r  a t r a n s ?  e r  o u t s i d e  Dublin. 

!i%e meaning of A r t i c l e  40.1 has been made c l e a r  by t h e  

Supreme Court  on more than  one occasion.  A s  was poin ted  out 

by M r .  J u s t i c e  iialsh in C~uinn' s Supermarket v Attorney G e l e r a 1  

OThe p r o v i s i o n  is no t  a guarantee  o f  abso lu te  equa l i ty  
f o r  all c i t i z e n s  i n  a l l  circwnatances but it is a 
guarantee  o f  e ~ u a l i t y  as human persons and (as the  
Irish t e x t  of  t h e  C o n s t i t u t i o n  makes q u i t e  c l e a r )  is 
a guaran tee  r e l a t e d  t o  t h e i r  d i g n i t y  as human 
beings  and a p r a n t e e  a g a i n s t  any i n e q u a l i t i e s  
gromded upon an assumption, o r  inceed a b e l i e f ,  t h z t  
sone i n d i v i d u a l  o r  i n d i v i d u a l s  o r  c l a s s e s  of 
i n d i v i d u a l s ,  by r easons  of t h e i r  human a t t r i S u t e s  
o r  t h e i r  e t h n i c  o r  r a c i a l ,  s o c i a l ,  o r  r e l i g i o u s  
beckground, e r e  t o  be t r e a t e d  as t h e  i n f e r i o r  o r  
s ~ ~ p e r i o r  of o t h e r  i n d i v i d u e l s  i n  t h e  comnunity. 
This l i s t  does no t  pre tend t o  be complete;  bu t  it is 
merely intended t o  i l l u s t r a t e  the  view tkt  t h i s  
*rantee r e f e r s  t o  human persons f o r  what they a r e  
i n  themselves r a t h e r  th2n t o  zny lawful a c t i v i t i e s ,  
t r a d e  o r  p u r s u i t s  which they  nay engage in o r  follow". 

The d i s t i n c t i o n  made i n  the s e c t i o n  1 zm considering 



between giccused person re turned f o r  t r i a l  t o  the Dublin 

C i r c u i t  Court and an accused person re turned f o r  t r i a l  to  the 

C i r c u i t  Court sitting outs ide  Dublin is no t  r e l a t ed  t o  

d i f fe rence  based on the  i nd iv idua l  c h a r a c t e r i s t i c s  o r  q u a l i t i e s  

of accused persons i n  the  d i f f e r e n t  venues where the  t r i a l  

i s  t o  take  place. It i s  based on e n t i r e l y  d i f f e r e n t  

considera t ions .  The Oireachtas,  it is c l e a r ,  perceived a 

need t o  al low e i t h e r  t h e  prosecut ion o r  an accused t o  obtain a 

t r a n s f e r  of a t r i a l  t o  Dublin where there  is 2-ilable a much 

l a r g e r  number of persons q ~ l i f i e d  t o  a c t  as jurors  than  would 

be a v a i l a b l e  i n  venues ou ts ide  Dublin, and where, accordingly, 

the  l i ke l ihood  of any poss ib le  p re jud ice  which might a f f e c t  

the  t r i a l  could be  obviated. I t  obviously considered tha t  

the  need t o  provide f o r  a t r a n s f e r  outside Dublin d i d  not 

a r i s e .  I t a  considera t ions  were based on conclusions r e l a t i ng  

t o  the  jury panels  which would be created f o r  t r i a l s  (a) i n  

the  Dublin z r e a  and (b )  ou ts ide  Dublin, and were i n  no wzy 

r e l a t e d  t o  the  persona l i ty  o f  accused persons. I r a i l  t o  

s ee  how, by l e g i s l a t i n g  in  t h i s  way, the  Oireachtas was i n  

breach of i ts ob l iga t ions  under A r t i c l e  40.1 o f  the  Cons t i tu t i  
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and I consider . that the s e c t i o n  j.3 2 perfectly valid one. 

I must, then ,  dismiss both claims. 
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