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T h i s  is an inter locutory application.  

In t he  main &ion, which is n t i l l  pendinc,  [.he p l n i n t i f f s  claim a 

in =speck of tho plono and spccj.ficn Lions 1otlr:otl rd t h  t h e  defendmts 

M 1386 nnd PC 1 1 0 .  1272cl. Thcg r . 1 ~ 0  n ~ c k  ca r l t l j n  ~l t*c lnrnt ians  and 

dnmag~s f o r  brcuch of stntutory duty. 

In tha present motion they seelc nn order direct in^: the dofendants 

forthwith t o  issue t o  t h e  p l a i n t i f f s  n notice of  iippravnl f o r  the 

purposes o f  tho defendants buildinz hye-lnvr in renprrc t of the plam 

and s p c i f i c n  t iona  l o d r ~ l d  with the  dsi"nni lnnts  truj 1 din:* con t ro l  

department for nix bunj-yilavrr: n t the Snnd l!olt-bn, Cnrpcn terntown Road, 

Castlolmock, in the County of DuhIJn R ~ p i n t a r ,  l7afcrvncu nA 17% and 

mandn tory injunction di mctiny: t h e  defend nn tn to  innu,? ta the plnintff  fa 

a notice o f  

building qantrol &par bnent f o r  six %yncnln~m at the sand nqles, 



The bnckpnnnd t o  the cnga in fi crrmnlcx nnr! unfortunate one, 

In the year 1971 the f irst  named g l s in t i f f  ~ruhnaed  a p lo t  of 

land known as the Sand Kales, GarpenEerstmm Road, Caatlqknaek, S q  

the County af Dublin nnrl was,  in t l i ~ . ?  course, reyistnrstl an the full 

owner therear. The land is compris~d  in Folio 19255) df the fia?@s-t~r 

County of  Dublin. 

klhen tho lands were prchosed they hnd outline p l f lx ln in~ 

~ r m % s s i a n  for the e r ~ c t i o n  of two bunfin'lows, Rrnined by .sep~c 

The second nrtmad p l a i n t i f f  t?hich in con tml l e d  blr thi: first 

named plaintiff's fnm5I.y and is n cnnntnlct ibn and andnearing GOmgany  

then applied for o u t l i n o  planninr: pclmis~rion f nr the erection of s b  

bungalows t o  be draincd .to a mbl ic  oeunr which nrns under the public 

road f r n n t i n g  the s a i d  s i t e .  Outline plannine p n m i ~ a i a n  was refused 

by the plnnninfi authority but wns crnntesl bir the I+ l in in te r  for L6cal 

Govommcnt by h i s  order dated  t h e  9 t h  Fabnlnry, 1077, The peweaion 

wua a~lbJoct to thraa cnnd i  l i o n n .  l'he sccnnd candl ei:inn w a 3  in the 

foLlo13ing f o m  - 

"'Fhc devalowrs nhoillr? p y  n rJvm n f  money t o  the T)ublin County 

Callncil no FI cant r i  bution tnaanls t h e  w i d  Council s expnditure 
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"on t h ~  pravidinc of a public mter supply nnd piped seworas  

f n c i l i t i e s  in tho area. Thr! nmount t o  be paid find the time a d  

method of payment shnll be n , ~ e e d  be tween thn devs lop~rs  and the 

said Council before the dcvelopnen t is commenced , o r ,  fa i l ing  

agreement shall be as determlnsd hy the b l i n i s t ~ r  for 

Government. " 

T b  reneon given for this condition, wtri ch wa3 accepted by the 

plaintiff, waa that  t h e  provision nf such a c d c e e  in thr: nrea by 

tb Caunci'l would faci l5  t a t e  the propos~d davelopent , In the 

cir~umstances it was considered reasonnhle thnt the deve lopr  ahauld 

contribute to~ards the c o n t  af providinc the nersicns. 

On tha 22nd Tlecembor, 1977 Cttrty Constnie t i o n  T d m i  tcd npplied 

for approvnl f o r  the o m c t b  of s i x  bunrnlowc on the mid site md 

also for bye-law approval bf %be detailed plena and spciffeati~t'la 

of t h e  said six bungalows. 

By notice  dated the 19th dny of Hay, 1978 the Planning Authority 

n o t i f i d  Car ty Construction Limited of f t3 deci nion t o  refuse full 

planninr: permfsaion. One of the rennons fiiven f o r  the refusal was 

thattho foul oewernyotem t o v h i c h t h e n p p l i c n n t  pmpor?edtcr 

connect wns not in f n c t  r i  public aawer but was a drain serving 
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I" spcci f i c d  co t  t a m s  under  n spec i  f i c  d r.qi~>:~-rt ~\r*rac!rn?r: t. 

r ny n o t i c e  dnted  the 21st Fel.lru,?ry, IWC1 khs: Council tqithheld 

W bye-lew approval  f o r  t h e  development complainin;: t;h.cl t adequate 
I 

F" drninrigc! d o t r ~ i l s  and adequate  o t ; ruc t t~rn l  d o  t n i . 1 ~  hail not beon 

L 
aubmi t t o d  . t h o  d i sapprova l  n o t i c e  houevnr con tninnrl n n o t e  adv i s ing  

i" 
+ 

the  nppl icnnt  t o  conou l t  with the  R u i l d i n ~  and llevsl.opmen t Control  

b 
i 

L ~ Sec t ion  of Dublin County C011ncj.l nt  4 Coolock I.enr?, .:nnlry. 
0 

h 
I On the 17 t h  A u ~ ~ l o  t , 1978 Cnr  ty ConaCruc t i  on I L m i  tr?tl nqein 

I 

P 
L nppl.icd f o r  ~ ~ p p r o v n l  f o r  thr! eysc t ion o !. ni x hunrrnl own on the  s n i d  

F s i t e  nnd a l s o  f o r  bye-law unnrov:~l f o r  t!lo d a t : ~ i  1t:d pl.nns nnd 
L 

r spac i f i cn t iono  of the s n i d  s i x  I ) \ ~ n ~ n l o u n .  

-%" - i' #? i 7 
Sly noti-ce dated t h e  1 6 t h  Octoher ,  2378 tho E\~i l : l in ( :  Cont ro l  

, \J .? /<; .$ 
L gy l c w i  irnen l o r  the County Calinci l r r l ~ l ; ~ r d  IIYF-I 1111 I np1mva1 P i v i n r  

j j  ' 
ns  its rensons t h a t  the proponnln r o r  f'o111 r!ri~inr.r-6: were n o t  

6 
acca!)t?.ble clnd t h a t  i n s u f f i c i e n t  infolSmn Lion h:td Iwcn :;ubmit; ted . 

. 'r 

p 
1 

( . I t  n p i n  advised the appl icant  to connlll t ::i t h  tho Snni t a r y  l iervices  

+.: 
, ,  Dcpar tmen t; u t 4 Coolock Lono, S;ln try. , 
:: 

B'.. 
, . 

On thc  rvimtl  dnt;n, i d  ent  on I;hc 1 fi1.11 O c t ; o ? ) ~ r ,  137n, khc! 

? 

@-..' Planning Department wrote t o  ths n p p l i  crin t s  I.no%i nr- f o r  f u r t h e r  

.. . . . .*' 
. '  - 
4: . i n f  ormn t i  on i n  r e l n  t i o n  the plannin:: nppl i (::, t;i on. *:11o Department I s  

. . 

.- , 
23; 

23: - . . . 
* f ,  

c : : : . ,  < ;;-, 
1 -  

-" . 



l a  ttsr noted khrf t the  proposed d wvnlbfansn t invnl unfi c m e c  t ion9  

into  n d m  mnd not  i n t o  n whlic semr. T t asked tb appl ican t  

t o  submik written evidence to the s n t i n f ~ e t i a n  oS the County Council 

Smitnry Semi cen Bndwnr t n  i n d i c n t ~  h i 3  nbi1i t .y  ta  connect i n t o  cr 

public sewer. It; advised the o p p l i c e n t  L) const11 t $:!it11 t he  Sonbt~ry 

Servicorr Enginosr wS th a view ta d c  tnrmlninl.: the  f ea s ib i l i t y  of 

W n g  aannection t o  a sui tablo sewer nnd oh t n j  nin: the necessary 

nuthorisation . 

The p la in t i f f s  d i d  consult kci th the rtnfem1nntrt as requested add 

understood t h a t  the problem rms thn \ the  acwcr 

roar1 f r o n t i n r  th2 n i t a  was a private r lrnin nr.d 

Subsoqusnkly t h i s  prohlem was rennlved nnrf the 

runninr undpr t h ~  p b l f c  

not n public  sewer, 

rlr.:ir; :m:r taken in charge and 

Ry lef t o r  dnted the 24th l?nvemhnr, 197n 1,115 o i  n t i f f  3' architects 

reapplied for  bye-law ~pproval  in reapoct rrF the d(~trn1opmen t .  Their 

&& t*er\ m* @ililwtse8 ta the, BM la in^ a d  IXe~~rl;mp&fia b Fcr'nw02 $&&.m 

at 4 Coolock Lane, Santry,ond horn t h e  wirnr?. r.~fr?r~r~cr!.: n:; the disappmval 

not ice  of thr! 16th October, 1978 withtioldin.- hyra-l:tw -1nprov~1. The 



fo l lows  - : 11 
, f .!,{ 

! $1  
"\ii th reference t o  your dioanprov.:l no t i c r !  drl t a d  the 1 6 t h  October,  ..' 

we are  now r e n p p l y i n ~  f o r  tnti 1 dinp bye-1 nu ; l l m ~ o v n l .  Please  

s a r ~ i c e s  for this de7nlcp:ent." 

The enclosed l e t t e r  from thc ?')cyn~ty County I.!:n(:i.neer r e f e r r e d  t o  

tho problem of connect ion t o  the privn te d r a i n  as h r i v i n ~  bqen 

w r e ~ ~ l v e d l l  innomuch as t h i s  dra in  hod now been t;ikcn in char@ and 

uos t o  be deemed to be n p l b l i c  newer. ?'he l.?i:I:n~. nflrled thd? 

follow in^ sentence  - 

"'Phe quen bion o f  tho ox t ens ion  of tllc Corporn ti.on drainagc 

np;reemcnt is,  tharofor r? ,  i;he only mnt ter 9n q w s  t i on  i n  

I 
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f i n d  enclosed one copy of le titer from thct D n p ~ G y  Coltnty Rngineer, 

S m i  tury Services Department i n  connect ion with the d r n i n n g e  

reln t ion  t o  the construe-tion of the six house:; i n  ques t ioa"  

; ; 2;; :.,;;;;t Cnrty Conotruct ion Limited hna no r eco rd  o f  rccsiving any reply t o  : ;  t 
!: ; :.: : ~ i  

I : 1 , 1 1  
9 . 4  

! t .I ,' 

tho snid app l i ca t ion  f o r  bye-lnw npprovnl nnrl it- doen n o t  n p p n r  that i 1 i 1 
1 '! :I! i I 

; i ( i l  i 

any reply was i n  fact  eont .  

llennwhile Cnrty Conotnlct ion I l i m i  kod procood or1 r:i t h  t h e i r  planning 

a p p l i c a t i o n  and on tho 21 t h  I!ovombnr, 1970 sul!mibtcd n copy of the said 

l e t t e r  from the  Deputy County Encj naer , Snni t n r y  Services, dn ted 
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Oc tobc r ,  2313, 1978, as f u r t h e r  i n f o t m ~ t i  on i n  t h e  planning app l i ca t ion .  

On the  26 th January, 19'79 1:hr: l.nnniny ; o ~  thorj. ty re f  uned plrrnning 

permission f o r  tho  e r e c t i o n  of the s a i d  n i x  1)un::nlovs Igivi.nif as i ts  

renson t h a t  t h e r e  wan no pub l i c  pi pod :;(!wer:i::r.: ftici1.i ti.139 o v - ~ i l n b l e  

t o  s e r v e  the propo:~cd davelopmsrit n3 t!lc tll.~!ir?.?::!? f o r  the nreo  was 

t o  a Dublin Corpora t i on  sewer 11nd13r ;in n , ~ n c n c n  t hetuecn the County 

Council and Dublin Corporet ion m d  t h a t  ths  proposed dovoloprnont 

could n o t  d i s c h a r , ~ e  i n  t o  the C o r p o r a  t ion  sa:i.?r i l i ~ a -  t:o l a c k  of 

cclracitg.  I t  nd3ed t h a t  the proposed d~vslonrnont, was f o r  t h a t  

reason prema Lure. 

oppenlsd thin d e c i s i o n  t;o .4n Ron1 I'lennn'l:~ and An Tlol-cl Pleanala by 

orde r  (111 tod \;\lo 4 th  3nnnnry , 7.m0 rsvr?r:jad the! l'lrlnniti,y Authority' o 

d e c i  nion nnd g m n  tcd f u l l  poriniooion subjocf; t o  ccr Lain conrli tions. 

The Board i n  its order noterl t h a t  the principle of khe proposed 

development hnd n l rendy been R C C G ~ ~ @ ~  by thc o u t l i n e  pvrmission of  

-[;he 7 t h  Fehrunry, 1977. The Donrd ndrled thnf; no oh,jcction could he 

necn t o  t l r r ?  4 n t n i l n  of tho  ilovnl oprncn i; provirlcrl i;)~r!t; the cnnd i  t i o n s  

specif ied i n  i l ;~  o r d ~ r  were cmplitld k: i . t l l .  Con(1it ion I!o. 2 i n  %his  
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m 
order grantin!: outl ine parmission o f  t h ~  7th P~hm?:ry .  1977 to t r i t  

contribution towards the provision o f  n puh1.i.c m t c r  supply and 
in 

p i ~ d  sewerage f a c i l i t i e s .  

;Bs( 

3 

council t h e  nppronriatc sun t o  be nn id  by Cmq!.:l Oon:;tnrcti.on Limited 

a as . Eontri.hlltion under Condition lie. 2 1 1  nllln o f  P.1. ,025-00 was 

%I agreed and paid. On the 22nd ~ o ~ ~ t ~ m h a r ,  l g l O  a n  o f f i c i n l  of the 

1 County Council wrote to Carty Constrr~ction L i m i  tor1 n t a t i n ~  - 

1 1 1  wish t o  inform yo11 thn t the C ~ n n c i l  hqo ncceptcd your 
TI 

made contribution of 5203-00 i n  full complinnc* \n m 

Condition Iio. 6 of the ori,;innl plnnnin" p ? l m i 9 ~ i o "  11nt;nd the 

12th November, 1970. 

Fhn p l a i n t i f f s  now f e l t  frac l:o nrocead with thr? dcvslopment. 

In ~ u ~ p ~ t ,  3 bhoy proceeded 1.0 c l w r  Ll~o !;i Lo 2nd l o  dir: the 

IoundntiomFor six bun~nlown i n  nocord:inc.n with the planning pemis s ion .  

I_ .... ̂.__*.  - - 

Previously Carty Construct1 



They ndverkin~d t h ~  hunpalok:s f n r  snlc ~ n d  nccspted wnbme dapo.aiks* 

W t  n Ruildin~ In3pcctnr  r?rnplnyrtl h*. tlrr: d n f a n  junta vin i ted 

the ni tesl  m i d  there  m s  no =cord of 5yrt-law approval having 

been i s ~ u s d  in respse t of t he  devclopmen t and ordcmd the d e ~ ~ l o p r s  

to n t o p  w o r k  immediztoly. 

applied f o r  bye-lnu apprcuvnl for the davnlopmont t n ~ t ,  on tho d ~ t s  

of the i n s t i t u t i o n  of them procaedinm on t h e  2sth ?Tovemh~r, 1983, 

had received no nilin,r: an t h i s  nppllcrition. 

1 hnm emnt sympathy with the ~ l n i n t i f  fs w!10 n fnmily  

and naw have only one mnn employed an  the oi t e  in o msintennnw 

capacity. Tho question arlses howevor of uhnt relief they e m  g e t  

on th i s  interlocutary motion. 

Tho s o l i c i  tats  in n lettar t q  tho County Caurcil 

dntod the 27th October, 1983 put the matter aa follawn - 

"You n m  mferred to th- applZcn t i o n n  f o r  bul l d i n r  bye?-law 

npprav:!l drit;od Ihf? 21 t h  ?lnvcrmlrbr, 197n nn17 ;'6 ti) Auwnt, 1983 

l s d l p d  by our clients' firchi tee ts, 17rjs2rn Conrog ,M~nnhan and 



Dublin 2. R (1 t: havinc rmei v r a i l  th- by #?-laxs 11 nprovnls sowht 

we a r e  now i n a t n ~ c t e d  to cr.11 llpon go11 to h i r n i s h  thn, appropriate 

natico of ~ p p r o v n l  w i t h i n  tho noxt, ncvrtn d?yn tn - n ~ h l a  our 

@ l i e n  to to procccd wi tlr thQ hui 1 tli nr: nr thrailrl h~nr-n l  aws 

b r i n d n ~ ;  to your not ice  th*? t thr! cons tnlcti m rm?! has naw heen 

held 11p f o r  same consid~r,?hlb- timi-! rcoul tin!- in considerable loss 

tand dernnflc to t hn  compnny \:hl ch in eon tinutny, ." 
THIS LiW 

lhlr, I lq5ul l ivan  \rho nppnre.l  Tor thm p l e i n t i f f o  in thr3 npplicntion 

before n~ p ~ t  K s  ensi? on two n l  t**tl??:?t(! bnma - 

1. Firsk he a d  khnt k f i e  p r i n e i f l r !  :ind mqng of thr! d e t n i l a  of 

tha proposed devalopnwnt ware npp~ovtsd hy hn Purrl T'lsnnnln 

aftcr they had adverted to the d m i n n , ~  probl~rn nnd that I t  

waa not therefore competent for the  County Colmcil t o  

ui thhold bye-law approvnl f o r  nny n? t t ~ r  r:hich find been 

n pvrovad hy thn ha&. 

2 Secondly he aubmi t ted th-r t in khr: c i r c ~ t r n n t ~ n c ~ n  of this case 

t he  dr?vr?lop-rs had nco~lircrl lvc-ln~# approva'L by default o r ,  

nl tnm:~tiv-l y , t h ~ y  no l o n ~ l ? r  rcqrlirr?d i t . 



I I 

Mr. Smi th, vrho nppnred f o r  Lho Corln i;y Co:rtlci I , w.lbnli t t o d  t h a t  ! I 

!I 
. *,I . , 

lmlr, 0 ' 3 1 1  1 i vnn 9 fi r3 t :111bni:1s-i 02 i :; I ~ C  t ~'OI-II!.I ! I !r (:(I rrG(: I; lwctn~se the 

ob ta in ing  of planning permission does no  t ,  on j t n  oxn,  end rr i  thout  

more, 11ti t h ~ l r i  s ~ ?  t h e  comnenccment o f rlavcl opmnn t . .?ce Sec t ion  26 

sub-sect ion 11 o f  t he  r'l.anninq a n d  i)ovr?lo!x?rr;nt Act;, 1363. 

Mr. Smith's oubnrinsion i n  formally corrr?ct. A 3  f;hc l a t e  IvTr. J u s t i c e  

Wals h pointed ou t  i n  h i s  book " F l n n n i n ~  nnd Devclolmtr?nt Tlnvn 1979 Edi t ion ,  

page 49, byo-lnw approval  and plrnllinc wrmis s ion  a r e  two scpa rn t e  and 
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d i s t i n c t  th ings .  Rye-lnw approval  would ununlly he c o n c e r n ~ d  merely 

wi th  tho d e t n i l e d  iniplcmentation o r  m:~ttf!r:: permi t : t t? r l  by the  planning 

parmi:~!~i.on. T I ;  ohnulrl t hc rn fo re  IN! pn:;::ii~lt? f o r  t l i ~  dnvoloper t o  meet, 

wi t h in  Lho rt~nbi t of Lhe planning pr?r*mi soj  on , th:! dn t::j 1 ed requirements  

inpo!;cd by tho  l o c a l  authority under Lh*? hyn-lnw. If f;he l o c a l  

nuthori t y  imposes dotriiled rcquircmcn t,s chi c!l !:!x r l e v e l o p ~ r  cnnnot 
.. , . , , ;: 

. . : :: 
reasonably he  oxpec tcd to mqct n que:;tion m S t y  a r i  nr! :I:; t o  t ihether 

the bye-1z.u aut;hori ty i n  v n l i d l y  exnrcini t i t *  j Lr, povr:r:s o r  is i n v a l i d l y  

seekin(.; t o  fnis t r a t e  t h e  purpose o f  tl12 pl -:ltni n:- nn~*nisoion.  

'ilhc prcnent i s  an  interlocutor^ appl i  cn t i on 111111 C?IIT?II thouah I have 

henrd or:il cv i  rlcncc on we1 1 iii.1 ev i l!c!~rcc or) i l  r r j  rlr!vj I , ,  i. t woul.rl bO wronc of 

me t o  reach tr d e f i n i  Live conclusj.on on the facts .  11 m;~ndotory i n j u n c t i o n  

nay, of cou rsc , bo gr:~n tcd a t  tlif? i n  ter Coii 1-L co:;:, ; t i  h,, only in 

-. .. 



I"";' , .; ? 

{ .  
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excnl)tion:~l ci rcumo trincco (3ec: C~UIPII:I O j  I .xyJ?,i,;)s: 1;r:1* for fndustry and merag 

Or3 1324 I.I,.R.I.I. l!ol 4 Go. 2 ~ . 4 5 )  

d r a i n i l ~ c  of tllcse premi sco . 

The f i r n  t problem tmo t;h:? i: tile r l r ; ~ i l l  j 11 ", nr!~j c:il l;he 4c?vnloper 

propooetl tn dt*;~in the prcmiscn w a r ,  :! pt-ivrite cir::i:~ .:t-..i not r~ pib l ic  

sewar. This prohlcn tins overcons : i l len t t c  jrnj;: ir ;  ! ~ i z t ? ~ t i ~ ) ~  hzs tel-rer, 

i n  chnrge nntl decned to he n p u b l i c  sewer. ?his nntt:?r i n  referred 

Rut there f s rrnofher pr0bll-n .?lsc. . - c f e r ~ i  7:; ir, -:-; b.:= b -- is;--- b L ~ - .  

T h i s  is thr? t the County Council snticr i n  t o  which i. t: \.Ins proposed t o  

drain the premise3 was i t s e l f  d l* i~ inad  hv rt .sc?vrr!r :~nd outfoll .  under the 

control of Dublin Corpora Lion, '1'\1~ Col\l\  th* (:ounci 1 hnd nn nl:rsomcn t; t.rith 

Dublin C'orporc! t; ion under which D~rhl i n Corpn~.:~ 1 i o : ~  11241 :iyrcad to accept 

sewer:lcs f irom certnin pnrt;n o f  Cnlrnty I)l~hl .i n . 'I' l l-e dr!v~lopern lands 

uere nenr to - but outs ide  - the lands from >:hich !.\I.-: County Council 

WL~O 3u t110ri9ed to di schnrce seucrnm j 11 t o  tl i:~ I l ~ b l  i n  Corpora t ion  severs.  

Eioreover tha ni tun ti on nppcnrs t o  hc! d i f fercn t f't-on1 lhci s i tua t ion  which 

not;i.on.qlly n1.03c i n  91ll>Iin C(>un.t;.rC.'l!~,"~:~-._v,_-~~~~ (l?fl-j I.L.R.I.1. 

who envo cvillctnce beforc nr?, nnl; ~ n c r ~ l y  .I ql~r:::t.ion al' i:ha County Council's.  



m .  c x i  :: t j  n;: 3clrr?rn!lu p i p e  bein[: c c . y n ~ i  t l / , , i  r o r i r : i i  !: r ,? ) lpr  :ireas; it is i ,\!I! 
b d !  

: I j j  
rn they s n y ,  a l r e i ~ d y  o:rr:rlo:?ded ::i t k  thas ra3~\tl t. t': , !., t : . , : I ] ;  h5urs, f o u l  sewem I *  

,:i[ 
t q z  

# : l l # -  

o c c n n ~ i o n n l l v  o v c r f l o v s  i n  t o  thr: llivrrr i i f f r v .  ''h.1 n l ~ i n t i f  fs ! I !  
. . I  

submit khn t tho a d d i  t i o n n l  s c ~ i ~ r a r f i  from thn nro?oz:-c?rl s i x  ncl: bungalok-s . I 

m: 

j 

would be minimal and t h n t ,  i n  a n y  event ,  tho s t n t t ~ t o r y  d u t y  t o  d r a i n  t h e  area , 

m :  

. . 
. . r20ts on the  Countv Counc i l  i n  n c c n r d ~ n c e  1 5 t h  the ~ r o v i s i o n n  o f  

S e c t i o n  17 o f  the  l 'uhlic lIcrrlth Act  lR78. Tn m y  nvnnt  they s n y  

t h a t  the:-c are m n t t s r s  trhich o u ~ h t  t o  h n v ~  !!wn tn!:r~n i n t o  c o n s i d e r a t i o n  

m .  L ., 
and wcr? taken i n t o  c o n s i d ~ r ?  t ion,  b:y .'in nard "l*t-r-tl-? 19h~n t'ncg dec ided  * i  

. $ !  

n ' t o  g r - t n t  f u l l  plnnnin:: p r ? m i s n i o n  fat. thr? c r n c t j  on oi' the hur.rfil.ow:. 
1 

7 -  vhnm*,- n n r , f : r t r ,  t h c  5c:nior .itfmini:;I;ri:tivr! f i f f i c e r ,  o f  the  

County C o u n c i l ,  i n  his n f f i d n v i t .  :;lrorn hr!ra.in, :1:1yn t;lir~l; d e s j m  WOI-1; 

i .7  i n  pro(:men on n nchcmr? which t i i l l  i m p r o v ~  t.Iv! r,c\mrn:To zyr.l;sm i n  the  

Lucnn nrcn nnd t h a t  \!hen t h i s  i:ork i s  comp1.cted "in threr? t o  f iv r?  years 

'-x . . 
-.,ti "i t  t r i l l  c r e a t e  s p r e  c a p n c i  t y  i n  thr: 1 , i f f f y  '!nl l e y  oeitor t o  

/-'a \"s 
dscyommodn t c  t h e  f o u l  d i o c h n r c e  from the p l n i n  t i f f s '  si tc .  

,/ 
ny thclt; time t h e  n l n i n t i f f n  nl1.cr.c th.? t t1v.i r commny may bc o u t  

of bunjnonn nnd t h e i r  p l n ~ l n i n r  r emi  .mi or! ::vn 1,. 

I n  these  circum:; tnnceo i li swms 9 t r .~n<-o  thll t t ! ~  County Counc i l  

ncceptod from the p l n i n t i  f fc~ rl con t1.I Frt t i  on t.ow:tr-11:; I.irc3 clrilinngc, of t h e  



E:everthelooa i f the facts do posed t o  by k!i;. Corm t:; Collncil ' s 1t-i tnrsszes 3 , .iia 

6 t o  m e  t h u t  i t  would be wrong f o r  tnr: to inkcrfcrc by n mrindatory in junc t ion  

liovenber, 1970 nnd the 26th day of Allt?;ust, lW3.5. Tho effect wcs, 

; I---; I 

- 14 - 

lends. T hnvc, ns I s a i d ,  g r e a t  n:;mp:i thy : ~ i t h  the p l r t i n t i f f fo .  

were borno out  i n  evidence at a p lennry  hsarj ng the cnss i.rouid c l e a r l y  

a t  this i n t e r 1  

would bc t o  dctorminr! the c e n t r a l  insuc i n  the case. 

Horiever Mr. 0 8 S u l l i v n n  hno  no thor  po in t  nrisint.: out of thp, a l l e g e d  

failure on the p u t  of thr! County Councj.1 t o  den1 with t;hc developers  

appl icn t ions  f o r  hye-law tlpproval d.? torl re.?nectivel y the 24 tli d s g  of 

Mr. O I S ~ i l l i v u n  submi. t u ,  t o  ~ i v e  him hys-ln!j npprov:~l. \>y d e f a u l t .  

In\.- f'-..-h-. n.-.....-; 1 ----.- & \ - - I  &I.- - 1 . ~ 2 - t . :  P P -  1 ¶ - a . L - -  - D  LL- 

24th November, 1370 was l t  t n l l  tjrncn trc:ll;ctl ly t h r ?  Council as n r ep ly  

to tlrc Counci113 l e t t e r  of the 1Gt;li Oct;ol!c~., 1371J i n  k!)r. plnnning 

matter. 'Phis oooms et.rringt? as tho l e t t e r  i n  nc1f'lren::ed to  thc 

$ Duildinr: untl T)cvelopmcnt Control 3ccf; ion - not; Lo :!lo PI:lnninl: Tlcpartment , 1 :  
; 

., , . .-..' . .>* !, . .L:xf:- , , 
?I ! . 

'?. ' - nnd th(: 1el.t.01~ aon:li:~i;n of two :tnnLc?ncr:r. finly nf wliich I,ho fi.t-ot con ta ins  .'. r .  

- 4  

-JL? 

p3'. =,I . . the ~iords "ve art? riow reapp ly ing  for bu i ld ing  bye-lnv approval".  
> - 

,P' I 

r *  . r 

&;<,.. 
. Morcovcr tho Council says t h n t  no p l ans  d m r i n ~ a  o r  soct;ionn, ns requi red  



- 25 - 

by t h e  Dublin Count-: Counci 1 b u i l d i n r  bye-1 n l r s ,  nccompsnied t h e  l s t t e r  

and th.iit the l e t t e r  wns no t  t h s r n f o r e  R v>!id "n?plicntionl '  f o r  bye-law 

approval .  The d e v s l o p r  admi ts t h n  t no nlrrns, dravin,sn o r  s ec t ion id id  

i n  f a c t  accompany thr? l e t t e r  hu t  thoy Siiy t h n t  th in  t m r -  n o t  necPssary 

b e c ~ u s e  t h e  Wli ldinn nnd Contro l  secti .on n l ~ n r l y  hn-! then? i n  r e l a t i o n  

t o  the p la in t i f fo '  enrlier npp l i ca t ion  f o r  byc-lnw n p ~ r o v n l  which hnd 

been disallowod. But the e a r l i e r  nppl icn t i on  hqrl bean :!isnllowed by - ., . 

n o t i c e  da ted  the 1 6 t h  October ,  1378 n o t  only &cause  of  tho d r a i n a m  

problem bu t  a l s o  because " i n s u f f i c i e n t  i n f  ormn tion" had been submit ted.  

have t o  be resolved n t  s p1ennr-y h e n r i n ~ .  

ilowever even nssuminr?. th.?t the n1nin t i f f . s  a r c  c o r r e c t  i n  t h i s  

po in t  I d o n ' t  think i t  means th:lt they have obtninnd hye-law approval  
8 ,? 

'? 
1 . '  4 

by d e f a u l t  o r  t h n t  t h e  County Council io ob l ige?  t o  i s s u e  a formal 
' . $ .  
I I 

y . : i  . . approval  o r  the Court  competent t o  d i r e c t  i t  t o  do so. Undar Sec t ion  26, 
I .* . , , . 

.;$ 
sub-section 4 of tho L o c ~ l  Government ( ~ l s n n i n r  nnd nevoloprnsnt) Act 1963 '1 

p. a 
- 5 , - . , 

a p l ann inq  a u t h o r i t y  which fail.? t o  don1 with a planning a p p l i c a t i o n  

wi th in  the prescribed time i s  deemed t o  hnvc arantcc? n planning permission. 

pro-riding t h n t  n snni  t n r y  a u t h o r i t y  which fails t o  den1 wi th  an a p p l i c a t i o n  

I 



. - - 16 - 

f o r  bye-law approval i n  time i s ,  nt the c x n i r a t i o n  of thn t time, t o  be 

I uLle  U I ~ I I . L  w r y  au rnor i  ty 1 s concerned would appear t o  be t h a t  

if they do n o t  s i g n i f y  t h e i r  disnpprovnl vi thin the  ? rescr ibed  time 

they  cannot a f t e rwards  o b j e c t  t o  t h e  b u i l d i n s  beinn e r e c t e d  accordinn 

t o  tho plnna submitted ( ~ n s t e r n  .v. Pontynool t o c n l  Sovemmant ~ o a r d )  

9 Chancery Div is ion  pace 677. 

I n  o l l  t he  circumstnncca I do n o t  th ink  t h ~ t  t h i s  is a proronnr 

case f o r  the Court t o  i n t e rvene  by cmy of I n t r r l o c o t o r y  Mandotoq 

I n  junc t ion .  I w i l l  a c c o x d i n ~ l y  d i s m i n s  t h ~  n- 


