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THH HIGH cOUR?

OWEN GARTY AND CARTY CONSPRUMTION COMPAYY ]T[I'_"":D

Plaintiffs
and
DUBLIN COUNTY COMNCTL
Defendants
W
Judement of Mr. Justice Barrinston delivered the b dayv of ﬁhﬁ,ﬁ 1984
) ¥

This i3 an interlocutory application.

In the main action, which is still pending,lhe plaintiffs claim a
mandatory injunction directing the defendantsto issue to the plaintiffs
a notice of approvel for the purposes of the defendants building bye-laws
in respect of the plans and specifications lodyed with the defendants
building control department for six bunsalows at the Sand Holes,
Carpenterstown Rond, Castleknock in the rounty of Dublin, Register Reference

RA 1386 and PC No. 12729. They nlae aerck ecerinin declarations and

damages for breach of statutory duty.
In the present motion they seek an order directins the defendants
forthwith to issue to the plaintiffs a notice of anproval for the
purposes of the defendants building bye-laws in respect of the plans
and specificationsg lodred with the defendants buildines control
department for six bungnlows al the S5and Holes, Carpenterstown Road,

Castleknock, in the County of Dublin Rerintar, Reference RA 1%86 and
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PC No. 12729. 3

The bhackeround to the case ia = complex and unfortunate one.

In the year 1971 tha first named plaintiff purchased a plot of

land known as the Sand Holes, Carpenterstown Road, Castleknock, in

the County of Dublin and wasa, in due course, reristored as the full

owner thereof. The land is comprised in Folio 19250 of the Register it

County of Dublin.

When the lands were purchased they had outline planning

permission for the erection of two bungnlows drained by aeptic

tanks.

The second named plaintiff which i3 controlled b the firat

named plaintiff's family and is a construction and engineering company
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then applied for outline plannins permisaion For the esrection of six
bunpgalows to be drained to a vublic sewar which runs under the rublie

road fronting the said site.

Outline nlannines permission was refused

by the planning authority but was granted by the Ninister for Loeal

Government by his order dated the 9th February, 1977. The permission

van subject to three conditions. The necond condition was in the

following form -
"The developers shonld pay a sum of money Lo the Dublin County

Counecil as a contribution towands the said Council's expendi ture
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"on the providing of a public water supply and piped sewerace
facilities in the area. The amount to be paid and the time and
method of payment shall bes asreed betwean the developers and the
said Council before the development is commenced, or, failing
agreement shall be as determined by the Minister for Local

Government."

The reason given for this condition, vhich was accepted by the
plaintiff. was that the provision of such services in the area by
the Council would facilitate the proposed develoyment. In the
circumstances it was considered reasonable that the developrr should
contribute towards the cont of providing the aervices.

On the 22nd December, 1977 Carty Constriction Tinited applied
for approval for the erection of six bunralowc on the said site and
also for bye-law approval of the detailed plans and spscifications
of the said six bungalows.

By notice dated the 19th day of May, 1978 the Planning Authority
notifjed Carty Construction Limited of its decision to refuse full
planning permission. One of the reasons given fTor the refusal was
that the foul sever system to which the applicant proposed to

connect was not in fact a public sewer but was a drain serving
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specified cottares under a specific drnrina~e arroscment.
" By notice dated the 21st Felruary, 1678 the Couneil withheld
) bye-law approval for the development complaining that adenuate
A drainage detnils and adequate structural drtails had not been

submitted. The disapproval notice however contained a note advising
= )
’ the applicant to consult with the Ruilding and Development Control

Section of Dublin County Council at 4 Coolock Lane, Tantry.
2]
| On the 17th Aupust, 1978 Carty Construction limited again
' applied for approval for the erection of aix bungalows on the said
)

site and also for bye-law aporoval for thn detailed plans and

specificationa of the said six bunpalous.

as its reasons that the proposals for foul drainare were not
acceptable and that insufficient information had been nubmitted.

It again advised the applicant to conanlt with the Qanitary Services

Department at 4 Coolock Lane, Santry.

On the anme data, id est on the 16Lh October, 1978, the

Planning Department wrote to the anplicants lookine for further

information in relation the planning appliention. ‘The Department's
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letter noted that the vroposed develorment involved connections

into a dran and not into a public sewer. Tt asked the applicant
P

to submit written

evidence to the saticfaction of the County Council

Sanitary Services Encineer to indiente hin nbility to connect into a

rublic sewer. TL advised the appliesant Lo consult with the Sanitary

Services Engineer with a view to determining the fensibility of

making connection to a suitable sewer and obtaining Lhe necessary

authorisation.

The plaintiffs did consult with the dafendants as requested and
understood that the problem was thnb the aewer runnine under the public
road frontings the site was a private drain and nobt 2 vublic sewer.
Subgequently thig problem was resolved and the drein wan taken in charge and

deemed Lo be 2 publie sever,

By letlor dnted the 24th Vovembsr, 1978 the nlaintiffs architects

reapplied for bye-law approval in respect of the development. Their
letter was addressed to the Building and Development Control Section

at 4 Coolock Lane, Santry,and bore Lhe aume refarcrces as the disapproval

notice of the 16th October, 1978 withholdin:- bvn=law npproval. The

letter was headnd "Re Proposed Six Munealous at the Sand Holes,

Carpenterstown Road, Castleknock" and the tnxt of the letter was as

< AL A, "
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follows -
"Wiith reference %o your disaoproval notice dated the 16th October,
ve are now reapplying for building hve-law apnroval. TPlease

find enclosed one copy of letter from the Demty County Bngineer,

Sanitary Services Department in connection with the drainage

services for this develcpment.”

The enclosed letter from the Demuty County Bngineer referred %o
the problem of conmnection to the private drain as having b?en
"regolved" inasmuch as this drain had now heen taken in charge and
was to be deemed to be a public asewer. The lafley ndded th-
following sentence -

"The question of the extension of the Corporation drainage

agreement is, therefora, the only matter in question in
relation to the construction of the six houses in question.”

Carty Conatruction Limited has no record of recoiving any reply to
the saild application for bye-law approval and it does not appear that
any reply was in fact sent.

Meanwhile Carty Congtruction Limited procreded with their plenning
application and on the 24th November, 1978 submitted a copy of the said

letter from the Deputy County Engincer, Sanitary Services, dated
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October, 23nd, 1978, as further informzation in the planning application.
On the 26th January, 1979 the plannings mthority refused planning
permission for the erection of the said six bungalows giving as its
reason that there wan no public piped sevweragse facilitieg avnilable
to serve the proposed development as the drninnge for the area was
to a Dublin Corporation sewer wnder an arreement batwnen the County
Council and Dublin Corporation and that the proposzed development
could not discharge into the Corporation sewsr dus to lack of
caracity. It added that the proposed develovmeni was for that
reason prenature.
Carty Conastruction Limited, by letler dated the 16th February, 1979,
appealed this decision Lo 4n Hord Pleanaln and An Bord Pleanala by
order dnted the Ath January, 1990 reverzad the Pianning Authority's
decision and granted full permigsion subject to certnin conditions.
The Board in its order noted that the principle of the proposed
development had already been accepted by the osutline permission of
the 7th February, 1977. The Board added thnat no objeetion could bhe
seen Lo the detnils of the development provided that the ennditions
Condi tion H;. 2 in this

specified in its order were complied with.

order was in effect a repent of the second condition in the Minister's

[P F Y




order granting outline permission of the Tth FPabruary. 1977 to vit

it

that the developer was Lo pay a sum to the County Council as a
il

contribution towards the provision of a publiec water supply and
2 ]

piped sewerage facilities.
N

Carty Construction Limited dincussed with officinls of the County

1

Council the appropriate sum to be paid by Carity Construction Limited
’ (3 . -

as a contribution under Condition lo. 2 and a mum of £1.,025-00 was
J agreed and paid. On the 22nd Sentamber, 1990 an official of the

County Council wrote to Carty Construction Limited atating -
"I wish to inform you that the Council hns aceepierd your
cheque in the gum of £1,025-0C in full complisnce with

Condition ¥o. 2 of An Rord Plennala's Order Aated the

4/1/80." ¢ v ~
14 JUN 1984

ginlar, 1972,

.ﬂ.:
%, DUBTIN

made a contribution of £200-CO in full compliance with

Previously Carty Construction had, on the 16ths

Condition No. 6 of the original planning prrmission dated the
12th Yovember, 1970.
The plaintiffs now felt free Lo proceed with the development.
In Aupust, 1983, they proceeded ‘.o clear Lhe silke and to dis the

foundntioms for six bungalows in accordance with the planning permigsion.

- caie i e e 4o e vy

i




‘ﬁ%
%

L
>~
‘:. )

-9 - P

—

B I ESRCARE

They advartised the bungalous for snle and accepted some deposits.
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Tt a Building Tnopector employ~d b the dafeniants vioited

the sites, said there was no record of hye-law approval heving

been issued in respect of the development and ordered the developers

to stop work immedintely.

.
-
o

'.? On the 26th Aupust, 1983, Carbty Construction Limited arnin

ref applied for bye-law approval for the devnlopmeont Ymt, on the date

of the institution of thegse proceadinrsa on fthe 20th YNovemher, 1983,

AR

had received no ruling on this application.
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I have great sympathy with the plaintiffs who are a family
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building company in a amall way-norm:lly employine some thirty men.

As a result of the work stoppare they have had to let their workmen go

N ey iy ok A

and now have only one man emnloyed on the zite in a maintenance

it -
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capacity. The guestion arises however of what relief they can get

£ L
LT A

on thisg interlocutory motion.

ol ST

The plaintiffs' solicitors in a latter ta the County Couneil
dated the 27th October, 1983 put the matter as follows -

"You are referred to the applicnationg for building bye-law

approval dnted Lhe 24th Movembor, 1978 and ?6th Aupust, 1983

lodged by our clients' architects, liesara Conroy,Manahan and

f
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"Associntes, Maryland House, 20/01 “onth Uilliam Street,

Dublin 2. Not havins received the bys-laws nnprovals sought
we are now instructed to eall upen you to furnish the appropriate
notice of approval within the next seven dayn to enable our
clicents to proceed with the buildines of these bunealows

bringing to your notice that the conslruction work has now been
held up for some considerabl~ time resultins~ in considerable loss
and damage to the ecompany which is econtinuing."

THE LAY

Mr. 0'3ullivan vho appeared fer the plaintiffs in the application

before me put his case on tuwo alicrnate bages -

. 1. First he egd that the princivle and many of the detailn of
the proposcd development were npproved by An Bord Tleanala
after they had adverted to the drainare problem and that it
was not therefore competent for the County Council to
withhold bye-law approval for any mntter vhich had been
npproved by the Roard.

2. Secondly he submitted that in the ecircumstances of this case

the developrrs had acanired lhwe-lnaw approval by defnult or,

altermalively, they no longar reaquired it.
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Mr. Smith,vho nppeared for the County Council, usubmitted that

5 RN S

Hr. O'Sullivan's firast subminsion is net formally correcht bneause the

g

.4

H
oo

obtaining of planning permission does not, on ils own, and without

pore, nuthorise the commencement of deavelapment. See Saction 26
gub-section 11 of the Plamning and Develonemnt Act, 196%.

Mr. Smith's submission is formally correct. Aa the 1ale Wr. Justice
Yalsh pointed out in his book "Planning and Development Law" 1979 Bdition,
page 49, bye-law approval and planning permission are two separate and
distinect things. Bye-law approval would usually be concerned merely
with the detailed implementation of matlers permitted by the planning
permisaion. Tt should therefore be posnibhlie for the developer to meet,
vithin the ambit of the planning permission, th? detniled requirements

imposed by the local authority under the bye-lavs. If the local

suthority imposes detailed requirements which the developsr cannot

reasonably be expected to meet a quastion mny arice as to vhether
the bye-law authority is validly exercising iis povers or is invalidly
seeking to frustrate the purpose of the plannin+ nermisgion.

The present is an interlocutory anpliecation and even though I have
heard oral cvidence as well as evidonee on arfidavit, it would be wrong of

me to reach a definitive conclusion on the facts. A mandatory injunction

may, of course, be granted at the inter Court couny stage byt only in
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exceptionnl circumstances (see Campus 0j) V. Hininter for Industiry and Fnersmy

Ors 1984 T.L.R.M. Vol 4 No. 2 p.45)

The County Council appears to have hnd {0 problems in relation to the

drainage of these premises.

The firat problem was that the drain inte which the daeveloper
proposed to drain the vremises was n private drain i not n public
sewer. This problem was overcom2 when *he Arain in auesiion was taken
in charge and deemed to he a public sewer. “his matter is referred

to in the letter of the Deputy County “ngineer Mr. Rrazil dated October 23rd,197

Rut there is znother probism alsc referrsd oo in thzi latter. ;
This is thet the County Council sewer into which it was proposed to R B

drain the premisesn was itself drained hy a sewer and outfall under the
control of Dublin Corporation. The County Couneil hnd an agreement with
Dublin Corporation upder vhich Dublin Corporalion hal arreed to nccept
sewerage from certain parts of County Dublin. Th.. Aevelopers lands

were near to — but outside - the lands from which ih~ County Council

was authorised to diacharge sewerame into the Dublin Corporation sewers.

Noreover the situation appears Lo be different from the situation which

notionally arese in Dublin County Council .v. Short (10A3 I.L.R.M.
Volume 3, Ho. 9, page %77). Tt is, according to the County Council witnesses

who gave evildence before ne, nol merely a quastion of the County Council's
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existing: sewerare pipe being cozmi Lbed to drsin olhor areas; it i

they say, already overlonded with thoresult bt -

RN

rzak hours, foul sewery

occnasionally overflows into the Rivar Liffev. The plaintiffs

submit that the additional sewarare from the vroposed six new bungalows
would be minimal andé that, in any event, the statutory duty to drain the area

restas on the County Council in accordonce with the provisions of

Section 17 of the Public Heelth Act 1878. Tn anv ovent they say

that there are matters vhich ourht to have bmen tnlzrn into consideration,

and were taken into consideration, by An Rord Tlennnla vhen they decided
to gront full planning permission for the ecrection of the bunealows.

Yr. Thomas Doherty, the Senior Administirative Gfficer, of the

County Council, in his affidavit sworn hevein, aava that  desifn work

is in progress on a scheme which will improve the scuernee syatem in the

Lucan area and that when thias work is completed "in three to five years
"it will create spare capacity in the Liffay Valley sewar to

)

s .

“acgommodate the foul discharge from the plaintiffs’site.

By that time the vlaintiffs allere Lthat thoir comnany may be out

of buaineas and their plmaaning permiassion noent,

In these circumstances it s7ems strance that the County Council

accepted from the plaintiffs a contribution tounrds Lhe drainage of the
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lands. T have, as I said, great sympathy with the plaintifffg,
A

Nevertheless if the facts deposed to by the County Comcil's witnesses

were borne out in evidence at a plenary hearing the case would clearly

not be one for a mandatory injunction. For this reason it appears v

to me that it would be wrong for me: to interfere by a mandatory injunction

at this interlocutory stage when the effect of pgranting such an injunction

would be to determine the central iasue in the case.

However Mr. 0'Sullivan hag another point arising out of the alleged

failure on the part of the County Council to deal with the developers

applicationsfor hye-law approval dated reanectivelv the 24th day of

Hovember, 1978 and the 26th dav of Aumust, 19835, The effect was,

Hr. 0'Sullivan submity, to give him bye-law approval by default.

The County Council says that the plaintiffs' letter of the

24th November, 1978 was at nll timea treated by the Council as a reply

to the Council's letler of the 16th Qctober, 1978 in the planning

.- matter. ‘This scoms strange as the leiter in addreased to the

Building and Development Control Section - not to the Planning Department

and the letter conniasts of two senlences only of which Lhe firast contains

the words "we are now reapplying for building bye-law approval.

Moreover thr Council says that no plans drawvings or sectiona, as required
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by the Dublin Count: Council buildings bye-laus, accompanied the latter

and that the letter was not thernfore a valid "avplication" for bye-law
approval, The developsr admits that no vlans, dravines or sectionydid
in fact accompany the letter but thoy say that this was not necessary
because the Buildineg and Control section already hal tham in relation

to the plaintiffs' earlier application for bye-law approval which had

been disallowed, But the earlier application had bheen isallowed by

notice dated the 16th October, 1978 not only bacause of the drainage
problem but also because "insufficient information" had been submitted.

There is clearly an issue between the parties on this point which would

have to be resolved at a plenary hearine.

However even assuming that the »nlaintiffs are correct in this
point T don't think it means that they have obtained hye-law aporoval
by default or that the County Council is obliged to issue a formal
approval or the Court competent to direct it to do so. Under Section 26,
sub-section 4 of the Local Government (Planning and Development) Act 196%
a planning authority which fails to deal with a planning application
within the prescribed time is deemed to have granted a planning permission.

But there is no provision in Sections 41 and 42 of the Public Health Act 1878

providing that a sanitary authority which fails to deal with an application
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for bye-law approval in time is, at the exviration of that time, to be
deemed to have granted bye-law approval. The penalty for failure
so far as the sanitary authority is concerned would appear to be that
if‘they‘do not signify~théig disapproval within the prescribed time

they cannot afterwards object to the building beines erected according

to the plans submitted (Masters .v. Pontypool Loecal Tovernment Board)

9 Chancery Division pare 677.

In a1l the circumstances I do not think that this is a proper

case for the Court to intervene by way of Interlocutory Mandatory

Injunction. I will accordingly dismins the vlaintiffs’application.




