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114 THE 14ATli!ilt UP TL1E LOCAL G O V Z H N f l E l l  (PLI~WYIBG ;I?D 
DSV~LOPPUNT)  ACTS 1963 'IY) 1976 rcNU 

THE YTATE AT TliE Y H U S ~ C U ~ ' I O N  Ob' 
C O U S  lOPlYAIH E X R ~ A N N  

Prooecutor 

-and- 

Al'r bOHL) I'LSANALA 

Reswondent 

on' the  Z/th of June 1 5183 t h o  P r o s e c u t o r ,  Coras I o m p ~ i r  

Eireann, (herein r e f e r r e d  Co as V .  I .b. ) obt i i ioed a Conditionel 

Order of C e r t i o r a r i  iigains t A n  UorU vleanala ( h e r e i n  r e fe r red  

t o  a u  the board) i n  r e s p e c t  of all urder  of t h e  Board dated the 

29 th  of A p r i l  1983 granting outline Planning Permission to 

Hibernian S h i r t  Company L i m i t e d  a n d  11.8. P l a n a e n  acd Sons 

L i m i t e d  ( h e r e i n  r e f e r r e d  t o  as Xhc Hotice p a r t i e s )  r o r  shop/ 

ofLicr- Uevelopment a t  59/41 Glueat J t r a n d  S t r e e t  ond 26 Lower 



: 

' i Li f fey  S t r e e t ,  Dubl in  i n  a c c o ~ d a r l c e  x i t h  t h e  pla11s m d  

d 
i p a r t i c u l a r s  lodged with D u b l i l l  Corpo ra t i on  f o r  t h e  r e a s o n  

$ s e t  o u t  i n  the schedule t h e r e t o ,  v iz : -  

"The arch i n  which t h e  s i t e  is l o c a t e a  1s zoned f o r  t h e  

p r o v i s i o n  and improvement of  c i t y  c e n t r e  a c t i v i t i e s  

i n  the Dublin  C i t y  Development Plan.  The qroposed 

development i s  c o n s i s t e r l t  w i t h  t h e  zoning and i s  n o t  

cons idered  t o  b e  o the rw i se  c o n t r a r y  t o  t h e  p roper  

8 plann ing  and development of  t h e  area.  While t h e  s i t e  

; i t  is w i t h i n  a n  a r e a  which m y  b e  rri'fected by S .1 .E .  

p roposa l s  f o r  D u b l i n  T r a n s p o r t a t i o n  Cent re ,  t h e  Board 

is  no t  s a t i u f i e d  t h a t  i t  is r+n e s s e n t i a l  p a r t  of  the 

land r e q u i r e d  f o r  such a c e n t r e  and havirg regard t o  

t h e  status or' the r e l e m n t  C. 1.r;. p roposa l ,  i t  i s  n o t  

cons idered  t h a t  a r e f u s a l  o f  o u t l i n e  p e r n i s s i o n  f o r  t he  

[I , proposed development would u a  warranted by r e f e r e n c e  t o  I, : 
5 :  

, j  

those  p ropoea l s  . l1 i : ,  . I 

4 r 
I! : 

The grounds on w h l c t ~  t h e  Cot ld i t ionu l  Order  wau obta ined  ;* b i  
% 

were: - 

Firstly, t h a t  t h e r e  was url e r r o r  on t h e  face of t h e  Order  



T r a n s p o r t a t i o n  Centre; and 

Secondl l ,  that t h e  Bo~.rd acted i n  excess of i+s 

jur i sd i c t i on :  - 

(a )  i n  g r a n t i n g  Ylalllll.r~g Permitis i o n  i n  conflict 

with t h e  Dublin bevelopment Plzn 1980 



., , . .  
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j u s t i c e  i n  r e f u s i n g  t o  g ive  an opportuni ty t o  C.I.&. 

t o  make r ep resen ta t ions .  

The rollowing fscts were e s t a b l i s h e d .  A t  a meeting of  

the  Board ot' U.1.l$. , held on t h e  5th o f  February 1976 C.1.~. 

approved in p r i n c i p l e  a plan t o  have a 9 u b l i n  Transpor ta t ion  

OIConneU street 3ridge and Capel S t r e e t  Bridge i n  accordance 

and Hegierung~baumeiuter Holdvchuer i n  a commissioned R e p o r t ,  

which wwe endorued in 1972 by ark Foras Yorbar tha and f w t h e r  

endorsed by two f u r t h e r  commisuiot~sd lieportu,  orle from 

Alan M. Voorhees and Associates Lbni ted  i n  w y r i l  1975 and one 

from liiessrs. Skidmore Owings and illerill in October i 975. m e  

a r e a  i s  i d e n t i f i e d  i n  a map n~ i l l exod  t o  this I n t t e r  Report and 

the  drawing o f  a poss ib le  o u t l i n e  design of t h e  Centre on the  

northside of t h e  LifPey is contained i n  a f u r t h e r  Report by 

Messrs Skidmore, Owings and 1-krill dated November 1 975. 
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i d e n t i f i e d  by t h e  plan.  x map of t h e  proper ty  acqui red  by 

C.1.d. i s  exhib i ted  and shows t h a t  EL not incons iderable  amount 

of proper ty  has  a l r e a d y  been ucquired. 

Dubliri Corporat ion were apprised of e l l  these Reports 

and co-operated c l o s e l y  with U.1 .8 .  In  the  1980 Development 
. . 

Plan  the  fol lowing re fe rence  i s  made i n  t h e  s e c t i o n  on po l i cy  

r e l a t i n g  t o  p u b l i c  t ranspor t : -  ( I 

tlXts ( i - e .  t he  Planning ~ i u t h o r i t y l  s) p o l i c y  i s  t o  

- encourage and f a c i l i t a t e  sthe e z f i c i e n t  growth of  pub l i c  

t r a n s p o r t  and i ts  use by t h e  publ ic .  To t h i s  end t h e  

Ylanning ~ u t h o r i t y  w i l l  co-operrte with Corzs Iompair 

g i reann i n  developing a c o - o r d i z t e d  t r m s p o r t  policy.I1 

and f u r t h e r  

"The Planning ~ u t h o r i t y  notes  t h a t  Coras Iompair Eireann 

is  conoidering a proposa l  to establish c e n t r a l  c i t y  

I+. 
t r a n s p o r t a t i o n  t e rmin i  all jo in ing  Ormond Qu%y Lower and 

Uell ington qua J and ger l r rn l ly  over the  s t a t  ions  i n  .the 

propoaed rap id  r a i l  t r a n s i t  system and w i l l  co-operate i n  

tne prov i s ion  by  G. I . Z .  of rny such t e r n i n i  required f o r  

more e f f i c i e n t  t r anvyor t  s e r v i c e s .  The l i n e s  of the  



prap.q$;,,d busways and the rapid r a i l  t r a n s i t  aystem as 

proposed by Coras Iampzrir hiream are  shorn on maps 1 

ta 9." 

It; is agreed that map 6 is the  r e lcvan t  m3p and that  it 

does not  ahow t h e  out l ine  of the area proposed by C.1 .X.  fox 

the l o c a t i o n  of the transportation centres.  

No Yerraiasion f o r  development has been granted by the 

Corpora t ion  iis P lanning  A u t h o r i t y ,  which would be i n c o n s i s t e n t  

w i t h  t h e  C , l . & ,  plan. C.L.d..haveundextaken wi thDubl in  

Corporation t o  indemnify the C a r p o r a t i o n  in respect of 2ny 

compensation which has to be p a i d  consequent upon a refusal .  

Permission has been @anted l o r  change of  user, minor extensions, 

re-inuth2;emerlt and re-bui lding ;rf t e r  fire but no development 

which would involve  demo l i t i on  and re-develograent on a large 

scale has been granted. 

I n  thi8 cuoe U u b l i n  C u r p o r a t f o u  ruf :used  PLaruning Ycrmiosion 

to t h e  Dlotice p a r t i e s  on the 1 6 t h  of Yebruary 1981,  An Appeal 

to t h e  Board was out  of t i m e ,  seemingly 

- -  

i d e n t i c a l  

Planning a p p l i c a t i o n  by t h e  ruaYi?i$ pdrties was made an the 28t& ' '[]:''!I -?? 

of July 1901 and refused by the C o r p o r a t i o n  on t he  25th of 



.. 

I 47- 

. 
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September I 98 I . This was eppenled within t ime by t h e  Notice 

p a r t i e s  t o  t h e  Board. 

. 
Dublin Corporat ion furn ished  C.1 .E. wi th  a copy of t h e  

submissions mdde on behalf of the  Notice p a r t i e s .  Among the 

documents was a copy of C.1.g.'~ map of the proposed te rminal  

super-imposed on a n a r e a  map. Thismap shows that t h e  s i t e  

i n  ques t ion  i s  c l e a r l y  within the area requi red  f o r  t h e  

prop08 ed terminal .  

C. 1 .E. a rnswer t o  t h e  Notice p a r t i e s '  submissions were 

a e n t  t o  Dublin Corporat ion and submitted by them t o  the Board 

as comlug from C.l.&. 

1 :  
. 

The a o e r a  made i ts  Order g r u n t i n g  Planning  Permission on 

the 29th of April  1983. 

The first ground on which t h e  Vondit ional  Order was granted  

is t h a t  t h e r e  i o  a n  e m o r  on the f ace  of  tho  Order. 

It i n  colunlon case  t h a t  i f  tho C.1 .d. proposals  d i d  not  

af f ec t  the  area, t h e r e  would b e  no reason  t o  r e f u s e  the Permission,  

which is  c o n s i s t e n t  wi th  zoning and no t  otherwise con t ra ry  t o  

proper  p lannine  and development. 

If t h e  view of  the Doprd is that because o f  the status of 

- 
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C.I .B. ls  proposals ,  i . e .  because i n  i t s  opinion the proposals 

z r e  s o  unformulated or  unce r t a in  as  t o  t ime o r  l i a b l e  t o  change, ji , t i  

1 ::a 
ii . . 

+ i t  w i l l  no t  refuoe o u t l i n e  Permission f o r  t h i s  ( o r  presumably I/ :I 

( ' .  4 .:! , 53 . <!;I 
4. t: !!!. 

:i ;!i/ 
any) type of development i n  the  are2 c o n s i s t e n t  with zoning and 11 

f proper  planning and development, il; has  not  s t a t e d  t h i s  four  
- / il : , i i  

I L  1 1' 1 :*.:, 
d ., 

i; 
I/ !! 

square  as t h e  reason  f o r  granting Permission. 

8 

t An a d d i t i o n a l  element is introduced by s t a t i n g  (as a 

1 :  d i s j u n c t i v e  and t h e r e f o r e  sepa ra t e  reason)  t h a t  it is n o t  

s a t i s f i e d  the  s i t e  is an e s s e n t i e l  p a r t  o f  t h e  land  required. 

e 5. . / i  
i:.  . . I  

I 
i If the  s t a t u s  of  C.l.E.'s proposals  ot  p resen t  i s  r e j e c t e d  , , ! i s ' ! !  
t ! ; I  

$3 
1: . i 

! .  : 
./ .. 

i f o r  a l l  purposeu, t h e  r eason  give11 is n r e r n i n ~ l e a u  beczuse t he re  i ; I  , , ,  4 i .;.. 1 
. .k . I I! 'I .! . I  ,!. 

is no o the r  m y  t he  i d e n t i t y  of land e s s e n t i a l  o r  non-essent ial  . :!, 
.i L 1 !:,I,;/ . 
$ .  

.I .- ; . I;:/ $1 
,F t o  t h e  p r o j e c t  can be a sce r t a ined .  . a$.,. . # I , I!./;:/ I - .  
3, , - ., , 

If the reason g iven  is !lot t o  be considered meaningless I//;;; 11 . 5 - 
,+ 

: * 

i t  must be i n f e r r e d  t h a t  t he  i d e n t i t y  of e s s e n t i a l  and non- 
is \ i  I,! I :. '. f ' : 

a ,ii% ,.! I 1.. A i 

t 
I]: * ' j  e s s e n t i e l  land i s  capable of being e s t ab l i shed  now, even though j!: . , 

l!i : I  h . ,It!/: 
: . $ l , 1 4 ; j  . the  only source of  information is C .I.l3. Is proposals  and the , .  

i,! I I .  

-7 
i- i [ / l l i , , l  

9 e x i s t i n g  maps r e l e v a n t  t h e r e t o .  i 4 ;  k i  I1 
F 

3 

3 



"-- yr v p v u o L ~  .XU buey s ~ a n a  a% present  a r e  capable of 

i d e n t i f y i n g  e s s e n t i a l  and non-essent ial  land. 

I n  my opinion, i f  t h i n  view i c  teken, it i s  i n c o r r e c t  to  

s t a t e ,  a s  appears on t h e  face  of  the  Order, t h a t  the  s i t e  l1=lt 

be a f i e c t e d  by the  proposals ,  when i n  f a c t  i t  is ef fec ted .  - 

r i It i s  a l s o  completely cont rary  t o  t h e  evidence f o r  t h e  Board t o  

I hold, a s  they must hzve done, that t h e  evidence before them did  

-1. not  e s t a b l i s h  t h a t  t h e  s i t e  is e s s e n t i a l  for t h e  t r a n s p o r t a t i o n  

r cent re .  it is  no t  n ques t ion  of just being a g a i n s t  t h e  weight 
i :. . ? .  

>., : ' I 

of t h e  cvldence. a s  the proposulv s tand a t  the  moment, it i s  p , , f ; !  !; ,:; il  . . . . 
I; ti 11 : .! .! incon t rover t ib le  t h a t  the  o i t v  i n  tlues t ion  i'orms an i n t e g r a l  and 1 , 

1 :I I. . 
* :f 

8 

1 e s s e n t i a l  p a r t  of the proposcd layout .  
: j : : , l  - 

FB 
In  nly opinion t h e r e f o r e  C.1.G. have es tab l i shed  t h a t  the re  

is a mis-statement of f a c t  on the Ikce of t h e  Order r aze ly  
q 

&$ 
t h a t  a s p e c i f i c  a r e a  had not  bee11 designeted by C.I.S. fo r  the  

I . .  l!il!; 

lj'a I 
Transportat ion Centre and that t h e  u i t e  was not an e s s e n t i a l  I/ ? 

$; . 

1 
'. ! 

pzrt of the area. , {i ,I 
F' z1 

.*;$,.;I . 
:I, 

I : !I; i.: 1 It seems t o  me t h a t  the  mistake 0 1  f a c t  i s  not c mistake which , 5 . : : .  

goes t o  the j u r i s d i c t i o n  of t h e  iloilrd. m e  Board by t h i s  



mistake has not  g iven  i t s e l f  power which otherwise i t  would 

not  have. 

I r  the  Uourd had not  made this mistake of f a c t ,  if it had 

i t s  j ~ i s d l c t i o n  t o  cone t o  the snme conclusion a.rd a l low t h e  

It may seem l i k e  bad forward planning t o  g ran t  planning 

be demolished uf terwzrds,  p a r t i c u l z r l y  as C.1.E. z r e  wi l l ing  t o  

underwrite t h e  compensation paytrbLe now t o  any person refused 

permission because of t h e i r  yLans .  But whether it is o r  no t ,  

One of the  a l l e g z t i o n s  i n  t h e  grounding Af f idav i t  i s  that 

i n  f a c t  i n  hold ing  expressly o r  by implication t h a t  it was not  

necessa r i ly  s e t t l e d  po l i cy  of C . I . S .  f o  s e t  up the  Dublin 

I r e i s p o r t a t i o n  Centre.  This does not  appezr t o  me t o  fo l low 

by impl i ca t ion  from the wordirlg o f  the schedule t o  t h e  Order. 

The reference  t o  t h e  sta tus  01' tklc p r o p o s a l s  docs not imply 



that C.1.b. h a s  no settled p o 1 i c y . t ~  s e t  up the Dublin 

Transportation Centre. Ht was no t  conteated befarp me t h a t  
I '  

i ;  the timc when the proposau  ssn be put i n t o  e f f e c t  is uncertain , 
I: 1 

and it was not conteated tha t  the  proposed lzyout may be changed. 

!' I 
: !  

These t w o  elements, which go to the status of the proposals, 
! 
' 

could  in the Board's opin ion  be suff ic ient  t o  just i fy  a l l o w f ~  

the appeal even though C,f . ~ .  have a f i r m  comitment to the 

plan and have identified the area. 

was t h a t  the Hoard acted f n excess ~ , f  Jurisdiction in granting 

Ylannln~ Permission in c ~ n ~ l i c t  with the Dublin Development 

Plan. 

However the  extract from t h e  1 980 Ucveiop~ent Plan  merely 

notes t h a t  C. 1.d. is considering a propose+l to establish central 

Wellington Quay und aays t he  Corporation w i l l  co-operate in the ! 

proviaion by C . I . 3 ,  of any such termini. The mapa referred to 

city transportation termini ndJacent t a  Orrnond Quay Lower and 

fn the plan d o  not show the ou,$lin~- af  the area uf'fected by the 

progosala. 

1 am o f  opinion that the expression of co-operation by the 
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i t  ' ,; 

Planning Autho r i t y  w i t h  C.I.E. i n  t h e  p r o v i s i o n  of t e r m i n i ,  t h e  ,: $ I  r :  I 

l o c z t i o n  of which i s  n o t  i d e n t i f i e d  on t h e  r e l e v a n t  map, i s  no t  I 
, . 

:1 . 

1 s u f f i c i e n t  t o  hold  t i i u t  t h e  p r o v i a i o n  o f  t r a n s p o r t  c e n t r e s  i n  
m 

t h e  l o c a t i o n  env isaged  by C. I .E .  forms p a r t  of t h e  Dublin 

Development P l a n  a d  acco rd ing ly  t h i s  ground fa i ls .  

The nex t  ground i s  t h a t  t h e  Uoard a c t e d  i n  excess  of  

t '  
j u r i s d i c t i o n  i n  t h a t ,  i n  g r a n t i n g  t h e  Permiss ion ,  i t  d i d  n o t  : - i' .: 

have r e g a r d  t o  t h e  p o l i c y  and o b j e c t i v e s  o f  C.1.x. 

S e c t i o n  5 ( 1 ) o f  t h e  Loca l  .Government (P l enn ing  end 

Development ) Act , 1 976 p rov ides  as f 0110 ws : - 
i ! I .  

"The board s h a l l  s o  far as m y  i n  t h e  op in ion  of  t h e  Board 

be neces sa ry  f o r  t h e  performence of  its f u n c t i o n s ,  keep I :. 
1 

I : ' 
j / 
j i; 

i t s e l f  informed of t h e  p o l i c i e s  and o b j e c t i v e s  f o r  t h e  time I I! 
i 

b e i r e  o f  t h e  M i n i s t e r ,  Ylan~i ing  A u t h o r i t i e s  and any o t h e r  ' ! 
1 1  
1 

1 : 

body which i s  a p u b l i c  a u t h o r i t y  whose f u n c t i o n s  nave o r  ! I  . ,  

may have a ~ e a r i n g  on t h o  proper  p l ann ing  and development , '  

1 3  
I I 

( i n c l u d i i ~ g  t h e  p r e s e r v a t i o n  and development o f  ameni t i eo)  i '# 

{ : I  

i ;* ,! . I of c i t i e s ,  towns o r  o t h e r  a r e a s  whether u r b a 2  o r  rural." _ I  f 

i: 1 

' 4 By r e g u l a t i o n  65 of  t h e  Loca l  Gover-merit (Ylarming and Development : . - 1 i .! 
I ?  

Regula t iono  1967 (s.1. do. 65 of 1977), C . 1 . i .  i s  dec la red  t o  
3 

a: 

i ! 



L . 

\6' 2 i'"7 , 
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2: 1' I 

be  a p u b l i c  a u t h o r i t y  f o r  t h e  purpose of t h i s  Sec t i on .  
I ;  . . 
# I .  ,! 

b 5 ,  

i 
S e c t i o u  5 does n o t  mean t h e t  t h e  p o l i c y  and o b j e c t i v e s  of 4 

I 

! 
rl 

C.1.11. arc  b i n d i ~ ~ g  on t h e  i l o a r d .  The Bonrd obviou31y knew of Z I :  

I - 1 1  

I 

t h e  e x i s t e n c e  of C.1.d.'~ p r o p o s a l s ,  cons ide red  t hen  b u t  r e j e c t e d  j: ,: 
. I !  ' 

*; 
i I ,  them, as they  were e n t i t l e d  t o  do i n  t h e  e x e r c i s e  of  t h e i r  1 

s t a t u t o r y  func t i on .  

5 ,i 
/- 

The l a s t  ground t o  be cone idered  i s  t h a t  t h e  Board a c t e d  ! ., 
' $ 1  
I 4 , 1 

1 .  

c o n t r a r y  t o  n a t u r a l  j u s t i c e .  . I con f i n d  no b a s i s  f o r  this I 
4 ! 

r 1 I ii 
! ii 

ground. C.1  .Id. cou ld  have been a n  o b j e c t o r  but t h e y  were I '  . 1 

. I [  

F' i: ! 
I c o n t e n t  t o  l e a v e  rcatters i n  t h e  hands o f  t h e  Corgora t ion .  

I 
I I I i i 

I 

The Corpora t ion  adv i sed  them of  t he  s u b m i s ~ i o n s  and C . 1 . 8 . l ~  1 1 )  ' I ,' 
5 

I 'i 

i" 
'. f counter-submiss ions  were l a i d  before  the  Board. i lh i l e  t h e  
.i j I :: . 

B Board might have i n v i t e d  C.I.B. t o  make f u r t h e r  o r  s e p a r a t e  I; , 
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