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THE HIGH COUKT T o4 1984

STATE SIDE R O -
“‘:*::y.. DUBL“iw
198% no. 5%6 $.8. R s

1N THE MATIER OF THE LUCAL GOVERNMEN? (PLANRING AND
DEVSLOPMENT) ACYES 1963 10 1976 AND

IN THE MATTER OF A DeCISION Ur AN BORD PLEANALA DATED
THE 29TH DAY OF APRIL 1985 GHANTING OUTLINE PLANNING
PERMISSION POR DEVELOPHENT AT 39/40 GREAT STRAND STREKT
AND 26 LOWER L1FreY STREEY 20 HIBERNIAN SHIRYT COMPANY
LARITED aND R.s. FLANAGAN AND SOunS LIMIBED

THE STATE AT I'HE pRUSECUTION OF
CORAS 1OMPAIR EIRKANN

Prosecutor
-and-
AN BORD PLEANALA
Respondent

Judgment of Miss Justice Carroll delivered the 22nd February 1984.; '

On the 2/th of June 1Y8% the Prosecutor, Coras Iompair

Eireann, (herein referred to as C.I,e.) obtuined 2 Conditionel

Order of Certiorari ugainst An Bord rleanala (herein referred

to as the Board) in respect ot an urder of the Board dated the

29th of April 1983 granting outline Planning Permission o
Hiberniun shirt Company Limited and R.E. Flanagan and Sons

Limited (herein referred to as the Notice parties) tor shop/

oftice development at 39/41 ureat strand Street and 26 Lower L

ot
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i Liftey Street, Dublin in accordance with the plans and f
particulars lodged with Dublin Corporation for the reason ﬁ'Q
'
set out in the schedule thereto, viz:- ; ;
"The area in which the site is locatea 1s zoned for the ‘ ﬁ A
provision and improvement ol city centre activities ?? @
t
in the Dublin City Development Plan. The proposed 2‘5

development is consistent with the zoning and is not
considered to be otherwise contrary to the proper
planning and development'of the area, While the site

is Wwithin an area which may be atrfected by C.L1.E,

proposals for Dublin Transportation Centre, the Board

is not satisfied that it is un essential part of the
land required ror such u centre and having regard to
the status of the relevant C.l.xs. proposal, it is not

considered that a refusal of outline permission for the

,u_.

proposed development would be warranted by reterence to

those proposals."

SRR BTIINN B

The grounds on which the Conditionul Order wag obtained

were: -

Firstly, that there wus un error on the face of the Order
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in view of the fact

s set out in paragraph 22(a), (1), (35) and

(4) of the grounding Afridavit of Patrick G, Byrne, viz:-

(2a) that in granting the szid outline permission the

Board mis-directed itself in fact by holding expressly

or by implication:-

(1)

(3)

(4)

Secondly, that

Jurisdiction: =~

(2) in g
with
(b) that
it d

ob je

that a specitic area had not been designated
by C.1.8. as the area where a section of the
Dublin Transportation Centre was to be sited.
that the said site was not an essential part
of the land required by C.I.E. for part of
the Dublin Truansportation Cenire, and

that it was not necessarily ithe setiled
policy of C.l.B. to set up the Dublin
Transportation Centre; and

the Board uwcted in excess of i%s

ranting Plauning Permission in conflict
the Dublin bevelopment Plan 1980
in granting the said Planning Permission

id not have regard to the policy and

ctives of C.l.s.; and
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- : Thirdly, that the Board acted contrary to natural
r |
justice in refusing to give un opportunity to C.I.:.

[ﬂ to make representations.
r' B The tollowing facts were established. AL & meeting of
F the Board of C.l.H., held on the 5th of February 1976 C.I.L.
- ; approved in principle 2 plan to have a Dublin Transportation
a

; Centre located north and south of the Litdey in the area between

E O'Connell sStreet Bridge and Capel Street Bridge in accordance
F‘ i with 2 plan first put torward in 1969 by Protressor Schaechtierle
{? and Regierungsbaumeister Holdschuer in = commissioned Report,

- L which wus endorsed in 1972 by un Foras Forbartha and further

3

endorsed by tiwo further commissioned Reports, one from

DT

Alen M. Voorhees and Associutes Limited in april 1975 and one

from Messrs. Skidmore Owings znd Merill in October 1975. The

area is identified in a map amnexed to this latter Report and

the drawing of a possible outline design of the Centre on the

3

northside of the Lifrey is contuined in a further Report by

Messrs Skidmore, Owings and Merilil duted November 1975.

at o meeting held on the 4th of Hovember 1976 the Board

of C.l.s, approved the zcyuisilion of property within the aréa
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identified by the plan. A map of the property acguired by

ot ot ea bty

'&‘ C.l.,8, is exhibited and shows that a not inconsiderable amount

of property has already been acquired.

Dublin Corporation were apprised of all these Reporis

B . and co-operated closely with C.l.so. in the 1980 Development
)i Plan the following reference is made in the section on policy

~%§ relating to publie transport:-

¥

"Its (i.e. the Planning Authority's) policy is to

Yy

encourage and facilitatce-the eificient growth of public
transport and its use by the public. To this end the
rYlanning Authority will co-operate with Coras Iompair

rireann in developing & co~ordinated transport policy.”

and further

"The Planning authority notes that Coras Iompair Kireann
is considering = proposal to establish central city
transportation termini w«ujoining Ormond Quay Lower and
Wellington Quay und gencrally over the stations in the
proposed rapid rail trunsit system and will co-operate in
the provision by U.I.E. of zny such termini required for

more efttficient transport services. The lines of the




proposed busways and the rapid rail transit system as

o proposed by Coras lompair Kireann are shown on maps 1
to 9.¢ :
” "
1t is agreed that map 6 is the relevant map and that it b
e
does not show the outline of the area proposed by C.l.x. for
| 4 the location of the transportation centres.
; , ; i
. No Permission for development has been granted by the il
i
{
Corporation as Planning Authority, which would be inconsistent i
al i
| , o
with the C.l1.¥, plan. C.l,s, have undertaken with Dublin &
Fi
{ Corporation to indemnify the Corporation in respect of any
b " : a
i compensation which has to be paid consequent upon a refusal.
i
i }
P  Permission has been granted for change of user, minor extensions, :
{ re-instatement and re-puilding wfter fire but no development {
! 1
~| 1
which would involve demolition und re-development on a large
'
i scale has been granted.
1
§
lipadd i . . . 1 + 4
) In this cuse Dublin Corporation refused Planning Permission
: t g
!
_} to the Notice parties on the 1bth of February 198, An appeal
f to the Board was out of time. A farther seemingly identical
i Planning application by the nNotice parties was made on the 28th
i

of July 1981 and refused by the Corporution on the 2z5th of
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September 1981, This was appealed within time by the Notice
parties to the Board.
Dublin Corporation furnished C.I.E. with a copy of the

submissions muade on behalf of the Notice parties. Among the -

documents was a copy of C.I.s.'s map of the proposed terminal
super-imposed on an arez map. This map shows that the site
in question is clearly within the area required for the
proposed terminal,

C.1l.E.'a znswer to the Notice parties' submissions were
gent to Dublin Corporation and submitted by them %o the Board
as comiug from C,l.H,

The Board made its Order granting Planning Permission on

the 29th of April 1983,

The rirst ground on vhich the Conditional Order was granted

is that there is an error on the tace of the Order.

1t is common case that if the C.I1.8. proposals did no%
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affect the area, there would be no reason to refuse the Permisgion

vnich is consistent with zoning and not otherwise contrary to

proper planning and development.

If the view of the Board is that because ¢f the status of
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C.I.BE.'s proposals, i.e. because in its opinion the proposals
are so unformulated or uncertain as to time or liable to change,
it will not refuse outline Permission for this (or presumably
any) type of development in the area consistent with zoning and
proper planning and development, it has not stated this four
square as the reason ror granting Permission.

An additional element is introduced by stating (as a
disjunctive and therefore separate reason) that it is not
satisfied the site is an essentiel part of the land reguired.

It the status of C.l.E.'s proposals at present is rejected
tor all purposes, the reason given is meaningless because there
is no other way the identity of land essential or non-essentizl
to the project can be ascertained.

If the reason given is not {o be considered meaningless
it must be inferred that the identity of essentiazl and non-
essential land is capable of being established now, even though

the only source of information is C.I.E.'s proposals and the

existing maps relevant thereto.
Obviously the Court must lean in favour of giving a meaning

to the expressed reason of the Board and therefore must assume




that the proposals as they stand at present are capable of
identifying essential and non-essential land.

In my opinion, if this view ic taken, it is incorrect to
state, as appeurs on the face of the Order, that the site "may"
be affected by the proposals, when in fact it is affected,

It is also completely contrary to the evidence for the Board to
hold, as they must have done, that the evidence before them dig
not establish that the site is essential for the transportation
centre, I{ is not a question.of Just being against the weight
of the evidence,. A8 the proposals stand at the moment, it is
incontrovertible that the site in guestion forms an integral and
essential part of the proposed layout.

In my opinion therefcre C.1l.s. have established that there
is a mis-statement of fact on the face of the Order namely
that a specific area had not been designated by C.I.E. for the

Transportation Centre and that the site was not an essential

part of the area.

HHowever the error is an error of fact and in order for
Certiorari to lie, uan error orf tfact must produce an error of law.
It seems to me that the mistake of fuct is not 2 mistake which

goes to the jurisdiction of the Bourd. The Board by this




i R \obs
) - 10 -

" mistake has not given itself power which otherwise it would |
r‘ ' not have. ;
. ; Ir the Board had not made this misitake of tauct, if it had '

L acknowledged that the site was at present an essential part of {f ‘i
[1 ﬁ ' the land required,it would nevertheless have been entitled withini
F‘ -i its jurisdiction to come to the sume coneclusion and allow the %
F E appeal.
_ ié it may seem like bad forward planning to grant planning i
mo

i permission for a site to build an office block which will have %o . .
["‘ u

b be demolished ufterwards, perticularly as C.I.E. are willing to Z»ﬁj
F' underwrite {he compensation payuble now to any person refused :
r‘ %x permission because of their plans.  But whether it is or not, f
fﬂ f "\ it is a decision which is peculiarly within the competence and ;i

\

§ s :
J| jurisdiction ot the Board.

)
(o

-
Q)

One of the allegetions in the grounding Affidavit is that

(3

in granting the outline permission the Board mis-directed itself .

i
in fact in holding expressly or by implication that it was not i.
i
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necessarily settled policy of C.l.8. to set up the Dublin

Trangportation Centre. This does not appear to me to follow i

R PV

by implicetion from the wording of the schedule to the Order.

The reterence to the status of the proposals does not imply
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that C,1.8. has no settled policy to set up the Dublin H
Trangportation Centre. 1t was not contested before me that it

the timec when the proposals can be put into effect is uncertain
and it was not contested that the proposed layout may be changed.
These two elements, which go to the status of t
could in the Board's opinion be sufficient to Jju
the appeal even though C.I.E. have a firm commitment to the
plan and have identified the zrea.

The next ground on which the Conditional Order was granted
vas that the Board acted in excess of jurisdiction in granting
Planning Yermisgion in conflict with the Dublin Development
Plan.

However the extruct from the 1980 Development Plan merely
notes that U.I.B., is considering « proposzl %o establish central
city transportation termini adjacent to Ormond Quay Lower and
Wellington Quay und says the Corporation will co-operate in the
provision by C.I1.B. of any such termini. The maps referred to

in the plan do not shovw the outline of the area uffected by the

proposals.

I am of opinion that the expression of co-operation by the
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Planning Authority with C.I.E. in the provision of termini, the
location of which is not identified on the relevant map, is not
gsufficient to hold thut the provision of transport centres in
the location envisaged by C.I.E. forms part of the Dublin
Development Plan and accordingly this ground fails.

The next ground is that the Bourd acted in excess of
jurisdiction in that, in granting the Permission, it did not
have regard to the policy and objectives of C.I.kE.

Section 5(1) of the Local Government (Planning and
Development) Act, 1976 provides as follows:—

"The bBoard shall so far as wmay in the opinion of the Board
be necessary for the perrormance of its functions, keep
itselt informed of the policies and objectives for the time%
being of the Minister, Planning Authorities and any other
body which is a public authority whose ifunctions have or
may have a bearing on the proper planning and development
(including the preservation and development of amenities)

ot cities, towns or other areas whether urban or rural."
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By regulation 65 of the Local Government (Plamning and Development

Regulations 1967 (S.L. wo. 65 of 1977), C.I.zZ. is declared to
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I be 2 public authority tor the purpose of this Section.
] Fo
Section 5 does not mean that the policy and objectives of R
) TS
C.1.B., are binding on the Board. The Board obviously knew of 3 ﬁ
4 the existence of ¢.I..,'s proposals, considered them but rejected ﬁ j
1 . them, as they were entitled to do in the exercise of their ? u
: -
i statutory function. : .
- The last ground to be considered is that the Board acted F i
e,
contrary to natural justice. . I can find no basis for this R
" - Lo
i P
1 ground., C.I.k. could have been an objector but they were o
-“ o
™ 3 Iz i
‘ content to leave matters in the hands of the Corgoration. I
B
A The Corporation advised them of the submissions and C,I.E.'s ! P
R o
3 counter-submissions were laid before the Board. While the A

1 Board might have invited C.I.8, to make further or separate o
v submissions under Section 5 there is no obligutiorn placed on f 5i f

1 H
™ : - i
i ; them to do so if in their opinion they had surticient information ;:'ﬂ

; s
F“; necessary tor the performance of its functions. E; ﬁ
[ ;7,¢

e Con

; In my opinion the cause shown should be allowed and the b
s ¥

K Conditional Order discharged. £
L iR
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