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CorDow . C . s &7 Record No. 1982/2379P /83

TH: HIGHE CCURT

BETJEEH
WILLIAM J. CCLDOMN
PLAINTIZF

AD

CORAS IONPAIR EIREANN
MINISTER FOR TRANSPORT AND TOURISA

IRELAND AND THE ATTORNEY GENERAL

DEPEZNDANTS

Judzment of Mr, Jusiice Barrington delivered the 16th day of Nevember 1934.

The background to this case is the tragic railwey accident which
took place at Buttevant Railway Station, Co. Cork on the lst of August,
1830 when a passenger trziza from Dubliz to Cork wes diverted into a
railway siding‘and derziled, causing the deaths of some 13 people,
injuries to ebout 75 more, and extensive damzge to property.

The Defendant Minister, pursuant to his powers under sectiion 7 of the
Railwey Regulation Act 1371, ccused a2n inquiry to be held into the
accident. The Plaintiff was, at the relevant tine, an employee oI the
Detfendznts, Coras Iompair Eireann, at Buttevant end the present case
arises out of a clazim by him to be reimbursed his costs of being legaliy
represented at the said inguiry.

Backzround

The accident 1s lucidly described in the opening statement made on behalfl



e

of C.I.E. to the Court of Inquiry, the Flaintiif being the "Plztelayer

Condon" referred to in the statement -

"Butievant Station is a cloged station. ror ease oI description
the line on which the ill-fated trein was travelling will be
referred to as the Cork line, and the line on which treins travel
in the reverse direction from Cork to Dublin will be referred to as
the Dublin line. Also the words right and left will be used as
one wculd use them when looking towerds Cork id est looking scuth
from Buttevanit station. On the le2t of the Cork line &t Buttevant
station is a siding. Tor some time it had been used in cornection
with bzllast for the railwey line and it will be reiferred to as the
ballast siding.

On the morning in question it was desired to make‘two separate
movements invelving this ballast siding. There was a self-
propelled machine called a bellast cleamer in ébe ballast sidingz.
Firstly, it was desired to take the ballast clezner out of the
ballest siding, bring it across the two running lines, and place it
in another siding on the righi-hand side of the running lines.
Secondly, it was desired to bring an engine into the bellast siding

so that that engine could haul out of the ballast siding various

3
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wagons of ballast which were lying there,

The first movement which Siznelman 0'Sullivan dealt with was the
movement from the ballast siding of the ballast cleaner. Sizmalmen
O'Sullivan waited for two mainline trains to come from the south

and pass through Buttevant station before he did anything about
moving the ballast clesner. These itwo trains were the up 11, 10
passanger train and the up Bogie Fertilizer train. The latter
passed at 12,13 through Buttevant station.

When the two up trains had gone through, Signalmen O'Sullivan allowed
platelayer Condon to take fron the signal-cabin the keys which locked
in position the two seis of points which would reguire to be moved

to take traffic into or out ol the two sidings. Platelayer Condon
adjusted the points to enable the ballast cleaner to come out of the
ballast siding on to the Cork line. As soon as that movement had
been completed he re-set the points the way they had been and
secured and locksd them in that position so that the Cork line was
intact. Platelayer Condon then went over to the points which
coanect the Dublin line with ta2 siding on the right hand side of the
running lines ard ne adjusted these points to enable the ballast

cleaner to move from the Dublin line into thzt siding. A8 soon as
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thot movewent was complete he restored these points to the position
they had boen in, secured and locked them in tha? positvion and
accordingly rendered the Dublin line in%act, The movement 02 the
ballast cleaner was now completed. It had been brought from the
ballast siding across the running lines and into the other siding on
the right hand side of the running lines. These and other movements
referred to had, of course, been carried oui under the control o
signals,
It was a rule that the keys o these points suca as those that have
been mentioned must be returned to the Signalman imanediztely aftier a
traffic movement has been completed, Accordingly Platelayer Condon
made his way towards the elevated siznal-box. He arrived at its.
base at the same time as another Platelayer named Stack., There is
a level crossing beside the signal=-box, The gates were across toe
railway-line. As both men arrived at the level-crossing Signalman
0'Sullivan shouted to Platelayer Condon to open the level-crossing
gates. Platelayer Stack said he would open them for him and he
did so.
It is from ithe moment of the ziving of the order for the opening of

the level—crossing gates that the misunderstanding arose which led
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to this tragic accident.
We will see first of eall the interpretation which Platelayer Condon
put on the position and we will see the way in which he acted,
without Signalmen O'Sullivan's knowledge, having regerd %o thet
terpretation.

When Signzlman O0'Sullivan called out to open the level-crossing
gates across the road and leave the reilway free of them, Platelayer
Condon interpreted the giving of that order as an indication by
Signalman O'Sullivan thet Signalman 0'Sullivan was immediately going
to carry out the second movementi involving the vallaesi siding id est
the movement of the light engine into the ballast siding. The lignt
engine had in fact 2rrived by then and was south of the level-
crossing and to Platelayer's Condon's mind the opening of the
crossing gates was oanly for the purpose of enabling the light engine
to move forward and carry out the manoeuvre into the ballast siding.
Having so interpreted Signalman O'Sullivan's order to open the
level-crossing gates, Platelayer Condon expected that the ligat
engine would move through the level crossing, go north on the Dublin
line to a2 point beyond the cross-over, move south traznsferring over

to the Cork line via the cross-over, and would then move from the
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Cork line into the ballast siding by means or the points which he,
Platelayer Condon, would heve opened to the siding to enable that

movement to be made. Because of the significance which he had

attributed to Signalman O'Sullivan's order to open the level-crossing

gates and because of his expectation as to what was now going %o be
done, as soon as the order about the gates was given, FPlatelayer
Condon had left the vicinity of the signal-box and mede his way
immediately to the points leading from the Cork line into the
ballast siding. They were in the correct position for trzffic to
travel straight through towards Cork. Using the key wnich he had
earlier obtained from the signal-box, he unlocked these points and
put them into the other position of being opened to the siding so

thet the light engine could get into the siding. Yhen Platelayer

Condon looked up from the work he was doing to the points, he saw to

his horror, not the very slow approach of the single lignt engine

which he was mistakingly expecting, but insteed the rapid approesch of

o

the 10 a.m. Dublin to Cork passanger train. Platelayer Condon made a™

desperate atteapt to try to close the points and meke the Cork line

intact but he had barely had time to start to do =o when the Cork

train was on top of him and he had to jump aside. The train met the

points in their open to the siding position and the derailzent

o

~
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resulted..cccee ™

Meanwhile Signalman O*'sullivan, who knew of the iaminent arrival of
the publin traia, but had no conirol over the poiats, and no adequate
means of communication with Hr. Condon, had been trying desperately,
but unsuccessfully, to warn Mr. Condon.

The opening scatement by C.I.E. does not, in terms, purport to blame
the Plaintiff for the accident. But the first paragraph of the

statement does say -

nwe shall see that this terrible accident could not have occurred
but for a misunderstanding between Sizpnalman Q!'gsSullivan of
Buttevant signal-cabin and Platelayer %illiam Condon.®
The coaclusions of the Court of Inquiry present a different picture.
fhey identify the failure by C.I.B. to observe proper procedures as being
the cause of the disaster. In particular, the Report r=fers %o the fact
that the points, which had been installed almost 4 months previously, had
not been connected to the signal-box, and says (see paragraph 47 (4)):-
nsince the facing points had been installed by the engineering
division and wers being used by that division for ballast train
operations, the lapse of time in conrecting them to the signal-

cabin was inexplicable.n

Pleadiazs

The Plaintiff was injursd in the accideni and originally claimed, in
these proceedings, mot only that each of the [Lefendants sbhould reimburse

him in respect of his costs of being reorsseated at the inguiry but also
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claimed dameges for personal injuries, All parties were agreed that it
would be desirable to heve the persoxal injuries claim deali with

separately by a Judge and jury and that{ the other issues in the case
should be dealt with by a2 Judge alone, Accordingly, by order dated
the 21st of February 1983 llr. Justice Costello directed thst the
Plaintiff's claim as set out in paragraph 22 (c) of the Statement of
Claim be tried by a Judge and jury in Limerick and that the Plaintizit's
claim as set out in veragraph 22 (a) and (b) of the Statement of Clainm
be tried by a Judge sitting without a jury in Dublin after the final
determination of the issues directed to be tried at Limerick.
Unfortunately, paragraph 22 (c¢) in the Statement of Clainm contains

more than the Plainti??'s claim in respect of personal injuries. It

cleims damages for personzl injuries, loss and other damage suZfered by -

the Plaintiff "including the legal and other costs end expenses oZf
representation at the said inquiry”. All parties are zgreed that this
was a slip ané that thers was never any intention to refer the guestiion
of the Plaintiff's legal costs of representation at the inquiry to be
tried by the jury'in Limerick. It accordingly appezrs proper ito amend
Mr, Justice Costello's order so thet the issue referred to the jury will
read az the claim set ouf in paragraph 22 (c) "other than a claim for

the legal and other costs and expenses of representztion at tkhe said



T3 T3 T3 3

3 T3

A B R |

I B |

|

(al
-9 -
inquiry" and the claims retained for Dublin will read as 21l ths oiher
claims of the Plaintiff set out in paragrapn 22 (z) (b) and (¢) of the
Statement of Claim.

The Plaintiff's Statemsnt of Claim is a most detailed one, He
pleads the facts relating to his employment, the accicdent, and the setting
up of the inguiry. He 2ls0 pleads that prior to the formal inquiry,
C.I.E. carried out an internal private investigation which nsade and
published findings to the effect that the Plainitiff was a cause or the
czuse of the accident, which finding, he alleges, was wronz ané conirzry
to the evidence.

He pleads that he instructed & firm of solicitors ané senior and
junior counsel to represent him at the ingquiry and that he was
recognised By the inspector &s a proper partiy to be represented at the
inquiry. )

He pleads that prior to the linquiry he requested C.I.Z., through his
solicitors, to give en undertzking to defray the Plaintifi's legal
costs and expenses of representation at the inquiry and that C.I.Z.
replied as follows:-

"The matter of costs 1s primerily a matter for the inguiry, ang

you should apply in the first instance to the inguiry for your
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costs., If the inguiry does not allow you costs, then C.I.3, will
consider your applicution. o undertaking is given however by
implication or otherwise that this zpplicztion will be successful."
At the conclusion of the inquiry the Plaintif? applied umsuccessfully
for his costs, the Court of Inquiry taking the view that it had not
power to make en order directing one of the other parties to the inguiry to
pay the Pleintiff's costs. The Court however tock the view thet the
Plaintiff was justified in seeking separate representation at the inguiry.
The relevant extract from the Report avpears at paragrapn 58, 1s quoted
by the Plaintiff at paragraph 15 of the Statement of Claim, ané is as
follows:-
e believe William J. Condon wes justified in seeking separate
representation and in appearing before the Couri of Investigation
properly represented.... We recommend thz% consideration be given by
the Minister to the mzking of some contribution towards the costs of
legal representation incurred firstly by William J. Condon ... In

this context we note that ths application on Williea J. Condon's

.

benulf for cozts was made in the Zirst insiance agzinst C.I.

s

11

yihile we do not consider that such an order is open to us, this does

not preclude %William J. Condon's zdvisers from meking apnlication to
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¢.I.E., on his behal? and, accordiagly, any contribution which the
Minister might feel proper to make sbould be cersidered in the 1light
of the proposals from C.I.E. in this respect,”

The Plaintiff pleads that the inquiry wes necessitated by viriue of
the negligence and breach of duty of C.I.E,, their servants or agents
and that the necessity for,and the holding of)the inquiry was reasonably
Zorseeable, He also pleads that the inquiry wes establishead by the
Minister pursuant to his statutory powers and that the State is oblig=d to
protect and guarantee the personal rightsorf the Plaintif2, express or
implied. He also pleacs that the Plaintif2 was obliged to incur legal
costsdefending charges made against him and in defending ard vindicating
his personal rights, including his good neme.

The Plaintiff plesds that by virtue of the matters aforesaid the
Defendants are obliged fo reimburse hin in respect of the legal costs
incurred and that ther hzve refused and neglected to do so.

C.I.E. in its defence denies that the inquiry concerned the personal
rights of the Plaintiff or that the findings of their private investigatio
amounted to charzes against the Plaintiff, They deny that the 2lainti?
was obliged to incur 1lizbdility for legal costs, Th2y deny that they ar

obliged to defray the Plaintiff's legal costs. They plead that the
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legal and other costs end exXpenses claimed by the Flaintif2? against the
first-pamed Defendants are not covered by and do not come within the
provisions of section 7 of the 1371 Act. They plead that they did not
direct the bholding o2 the formal inquiry. They deny that the Plaintirff
suffered any personzl injuries, loss or damage. They deny that the
Plaintif? is entitled to &ny relief end they plead that the damages
claimed are too remote.

Significantly they do not deny negligence nor do they plead
contributory negligence against the Plaintiff,

I am informed tha?t the Pleintiff's personal injuries claim ageinst
C.I.E. has since been settled,

The major issue, in these proceedings, as between the Plaintif? end
C.I.E.lwould therefore appear to be whether the costs incurred by the
Plaintif? of securing representation before the formzl inquiryare too

remote to be recoverable a2s dameges for the negligance o2 C,I.Z,

[}

The inister, Irelend and the Attorney Gerersl, in a detailed defenct

deny that the Plaintif is entifled to any relief against them.

Submission

The PlaintiZZ's Counsel advanced three indepandant sutwmissions in

support of the PlaintifZ's case. They submitted -
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(1) That the Court of Inqguiry had power to award costs zgeiast C.X.Z.
under section 7 of the Regulation o Ruilways Act L2771 and thas
the Court's finding to the coairary was wrong in law,

(2) That the Plaintiff, being in the position of a party accused,
needed legal representation before the Court of Inguiry to
defend his good name ané property righwsand that the State weas
obliged under Article 40, section 3, to defray the cost of this
representation.

(3) That the Plaintiff was entitled to recover the costis o?f
representation before the Court ol Inguiry es pari ol his dzmege.
flowing from the negligence of C.I.Z.

I propose to deal with the submissions in this order.

Section 7 of the Railway Regulation Act 1871.

Section 6 of the 1871 Act requirss that Railwey Companiss must give
notice to the Board of Trede of the happening of certzin sccidents znmong
which are accidents attended with any loss of liZe.

Section 7 provides thet the Board of Trade may direct an iaquiry

to be made by an inspector into the cause ol any accident ol which notice

has been given and that, where it appears to the Boaré of Trade, either

before or after the commencement of any such inguiry, that a more Zormel

1%
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investigation of tre accident and of the cause



a6

- 14 -
circumstances atterding the scme, is expedient, the board may esteblisn
such formal inquiry. The persons conducting such formal investization

are known as "the Couri" and the Court is to have "for the purpose or

such investigation' 211 the powers of a Court of Summary Jurisdiction and

certain other additional powers.

The term "Court of Summary JurisdictiOp" is defined in sub-section
(1) of the Act as meaning "eny Justices of the Peace, Metropolitan
Police Magistrate, Stipendiary llagistrate, Sheriff, Sheriff subsiitute,
or other magistrate or officer by whichever name called, who is cepeble
of exercising jurisdiction on summary procsedings for the recovery of
penalties",

The additional powers which the Couxrt is to pave are set out in
section 7, sub-section 3, and include powers ito enter and inspect any
building, power to summon and examine witnesses, power to require ine
production of books and documents, power to sdminister oaths and power

to 2llow witnesses expenses.

I very much doubt if Parliament intended %o give to the Couri of

Inquiry under the 1871 Act power to award cocsts to or against any person

appearing bvefore it. I also doubt whether it is necessary "for the

purpose of such investigetion" that the Court of Inquiry should have

Ll
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a power to award costs. lloreover, the power o Courts ol Summery
Jurisdiction to award costs nas always peen circumscribedand tosre are
still limitetions placed on the power o2 a District Justice to award
costs under Rule 67 of the District Court Rules. As the Defendants
point out the constitutional validity of this limitation has been upheld

by the Supreme Court in the case of Dillane -v- Ireland and the Attorrey

General (unreported) (judzment delivered the 31s:i of July, 1980).

I therefore think that the Court of Inquiry wes right to hold thet it
had not power to awarcé costs against C.I.E. If I thought the decision
of the Court of Inguiry on this point might be erroneouslthe question
might arise as to whether &ll necessary pariies were represeniec belore
this Court to enable me to meke suck determination.

Iz my view the Plaintiff's first submission Zails.

Suomission on Article 40, section 3 of the Constiiution.

The Plaintiff's submission on thiz score is that he was singled out
by C.I.Z. as the person principally responsible for this horrendous train
crash. AS a result his good neme, his job, end even his liberty were
put in jeopardy. It wag therefore essential for him to be represeﬁted

before the Court of Inquiry to defend his righis and, for this purpose,

-

he required the assistance of soliciior and counsel to represent ain
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before the inguiry. Phe Plaintiily plessds thnot he is a mun of hunble i
means who cannot sfford to defray tn2 cost of suca renrzssntation. iz e
these circumstances, he subnits, thav, the Court of Ingquiry hzd no o
jurisdiction to award him his costs, a constitutional duty rests on the
State to defray the cost of such represeniation.
On this bead of his argument the Plzintiff is immediately confronted
witn the decision of ir. Justice Gannon in X Security Limited & Anor -v-
Irelend & anor (unrzporied delivered Tasz 15th July, 1977).
’ e f m
In that case dr. Justice Gannon held that ths Plaintiffs wers not
entitled 1o recover against the State their costs o legzl reprzsentation
before the Seven Dzys Tridbunal, ™
That case bears zmany similarities with the preseat case but the .
Plaintiff seeks to distinguish it on the grounis +thet lir. Justics Gannon
[
heléd that the Plaintiffs in that case were merely witnesses while the
Pluintiff in the present case was accepied by the Court of Injuiry as being
a "pariy”. This fzct, the Plaintiif submiis, distinguishes the present
case from thz K Securitv case and nlaces it in ths same category as
. ) -’-’
In Re Padrazaic Haughey 1971 Irish Reports, page 217.

There is no doubt that the Plaintiif in ths

lezitimate initerest to defend before thz Court of

Y
-

ent case had 2

Inguiry as indeed had the™
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Plzintiffs in the X Security case before the 3even Days Tribunal, 3% the

g0

Flaintii? in the praszent case can poiav to ke Zact thai ke Cours of

nim

nguiry appears tc have accepted niam as being "a pariy™. I% allowed niz %o

L n ]

be repressnted before it and allowed his Counsel to cross-ezamine witnesses.

On page 1 of its report the Court of Inquiry refers to the fifty six

witnesses who gave evidence before it. It then goes on to szy -
"fitnesses who had been summoned were first eramined by the Court.

Subseguently their own representatives and represernteiives of other

parties were given an opporitunity of cross-exanmination."

But the Haughey case did not turz merely upon tke point tazt i, Haughey

was pleced in the position of a"pariy" but rather did it furn upon the
point thet having been placed in the position o2 a party ne was not allowed
$o defend himselZ. In the proceedings before the Commiziee of Public
Accounts, in the Hauzhey case, very serious allegations were mads against
KHr, Haughey, which, if true, invelved him in the commissicn of serious

criminal offences, These allezctions were bzsed on hearsay evidence. Yet

Mr. Haughey's Counsel was denied an opporturnity to cross-excmine
Lir, Haughzy's accuzers or to aduress the Committee, It was this

unfairnessz in the Couwmitiee's procedures which was condemned by the

Supreme Court in the Haughevy case.
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By contrast a2ll narii:s io the hearing velor: me azreec thzl {:e ™
proceedings before the Court o Inguiry were conducted wiin exszplary ~
Iairness. The Plzintill was allowed to be represented by Solicifor and
Counsel and his Counsel were arforded full opportunity to cross-exznmine
=
witnesses and to address the Court.
m
|
Even if one accepts that the Plaintiff was placed in the posizion of
™
a party before the Court o2 Inquiry one most also accept that he was given |
-
a full opportunity to defend himself, That, it appears to z=e, is as
m
fer as the Hauszhey czse itaxes the Plaintiff. It is ome thing tc =zzy that
& man nusi be allowed to defand himself but quite anotizer to say ihzt the ~
State must pey the cost o his defence. ™

Th2 Plaintiff's Counsel have tried to bring the praesent czse within the

principle laid down in the Siste (Healv) -v- Donoz-ue and Othsns (1376 Iri:

Reports, page 325) but that case dezls only with lesgal 2id in cersain

criminal cases where the accused, if coanvicied, is likely fo dYe sent o
~r
orison. It does not cconsemplzte a case suca es the present oze.
-~
As the Chief Juziice said in tae 3tate (O) -v- Daly 1977 Iri:z:z
L]
Reports, page 312 -
. Lol
"Mhovs i5 & danger thnat the decision in Healr's cise may de
misunderstood in the sense that it may be regardec as agplyizs to -
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Under these circumstances it antezrs te me that the Plaintiff's

sutmission on the Constitu%ion alsc fails,
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the Court o2 Inquiry sat, C.I.Z. ideniilied nim, or zppeared to ideniify
hiz, as one of the persons prinecipally responsidle ror the acciiant, Bus, T
while this may be releveni to aspecis of the case discusseé atovs, it can el
have no relevance to a claim for damages for negligence. This issue must
turn upor the question of whether the Plaintiff's costs of lezal

reprasentation before the Court ol Inguiry czz be keld to be demages Rlowing

m
from the a2ccident or whether they must be held to bz tco remote to be
~m
recoverable in law.
o
C.I.X5. say that they did not set up the Court of Inquiry, Thiz was &
> 3 - 3 » 3 -wa I3 r - . - - ‘-"’
decision o the Minister. It was iz the ilinister's discreticn under

Section 7 of thes 1871 Act to decide whether there snould be axn ingairy and,
i? so, whet form the inguiry should take. It was in the discretion oI the m

Plzinti?? to decide wheiher he would or would not seek representation
- ™

before th: inquiry and it wes in the discretion of the Court of Inquiry

mmy
to decide whether it would or would not allow the PlaintiZf {o be lezally

m™
representad beiore it. Under these circumsiances C.I.zZ. pleac thzt the

~m
Plaintif?'s cosis of legal representation beforz the inquiry are too remote

-
to be recoverzble ag damsges in law.

-y

I accept that in determining liability for the concesucnces of 2
~

tortious act of negligence the test to be applizd is whether tne

=]

fau
o]
(1]
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02 such & kind as a reasonuhls un should bave foreseen. I 2iz0 accapt
that if the damage is of suca a kxind as 2 rsascnable man srould hnave
foresecn it is quite irrzlevznt that no one Ioresaw tas actuwl exvent of iz

dzmage. See Burke -v- John Paul and Companvy Limited 1967 Irish Reports,

page 277 and Overseas Tenkship (UK) Limited ~v- Morts Dock end Engineering

Company Limited (the Vagon lound) 1961 Appezl Cases page 328.

In the days beiore the ‘Yegon Mqund decizion one of the tesis applied
by the English Courts in deciding whether damages were or were noi too
remote to be recoverzble iz law was wheiher the Plaintiff's conduci wes
reasonable having regard to the situation created by the Lefendant's
negligence. Thus in the "Solway Prizace® (1914 31 T,L.R. p 56) where,
parily through the negligence of the ZeZendznts, the Defendants' sniy sank
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1lz2inti?fs were held entiitleé to rscover no
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ae wreclk, but also the cosgt of niriang tugs to
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tow othsyr ships sround the wreck wiile it gtill paortially otsiructed tne

cznal, the decision to hire the tugs besing held to be 2 rezsonzble
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was reasonsbly Tforsseeabdle. =

The mocern bnglish case of Oszwn -v- Ralph :oos Limited (1971 Lloyd's m

Reports, page 313) illuctirates tais. In thct case the Plaintiif, who was

a Turk with a poor command of the English language, consulted thae

Defendants, who were & firm of Insurance Brokers, about taking out insurance

~
on his motor cer. The Defsndants advised him to insure wiih s particular

l'\'E'
insurance company though they knew or ought to have known that the company
was in grave financial difficuliiss. In due course the company wenti into
liquidation and the Defendanis wroie to the Plaintiff a letier iz whick -
they referred to the fact that he was insured with the company in guestion ™
and advised him to take out 2 policy with a different insursznce company. Pus
They did not tell him that the company wes in financizl d4iZZiculties, or
that it had gone into liguidetion or fThat he no longer had any effective
insurznce cover. The nuance in the Defendaznts' letter was such as & person
with a good command of the Znglish language might have taken up but the

r.?.?!
Plaintiff cculd noit be expected to understand it and did not in Izc%t ‘

™
understand it. As a result he continued to drive his motor cur Tzinking '

- - L3 = 1

himself to be insured.

“hile stiil uninsuxed he was involved in zn accifent for weich he was

totally to blume, &z @ result he was sued by the innocent third party who -
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recovered damzges and cests z2gzinst hin. He was aiso prosecuted and

coavicted of dangerous driving znd of ériving withoul insurance zné incurrsz

In an action for neglizence againut the Insursnce EBrokers it was h2id
by the English Court of Appeal that the Plaintiff was entitled to recover
from the Insurance Brokers the totzl amount of the damages zwarded zgesinst
him in favour of the innocent third pariy. That the Plainti2” mizzt become
involved in an accident for which ke was to blazme wes precisely the evant
for which insursnce was to be taken out., These damzzes were therefore
clearly foreseeabla, Tha Plain
the costs incurred by nizm in dafending the civil action uz to the point
where the Court held that he ought to have compromised the case or
submitted to Judgment. GEore interestingly, however, tke FlaintifZ was bhelc
enéitled to recover as part of his dziages agzinst the Insurance 3roker
the amount of the fine imposed on him for driving witaout insurance - he

tein nout insurance

morzlly blameless so far as the offence of drivizg wit

o]

was concerned. On the szme line of rezsoning he was n2ld entitled o

recover so much of the costs ol defending the criminal) charzes us wes

=tiridutable to ths charzge ol érivins without insurance, Ee was not,

D

na for daugeroul: driving or ihe

B8

howevar, held entitied to rezcover itz 1

costs of defending that chaorge,
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The Court does not appecr to have been troubled ty the consideraiion

thut the Plzintiff would not huve bzen prosecutad for 4
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insurance but for the action o an Iudepandant authority in deciiing o

prosecute him and an independent llagisirate to

The Court appears to have taken the view that it

is reasonably foveseaazdle

t>]

thzet 2 person who drives without insurance and is caught will be Proszecuted,

convicted and fined.

In the present case the ilinister had a disecr

¢t

establish or not to establish & Couri o2 Inguiry.

etior on whether 1o

But this discretion was

not an arbitirary discretion but one to be exercised in the ap roprizie way

wnen tae apporopriate case arose. In these circumsiesnces it zpnears 1o me

to have been reasonzbly foresecable that the Hinister would

a formal Court of Inguiry into this horrerdous accident. In fzc¢t it is

almost unthinkavls that the Minister would not est

Ingquiry into a disaster such as the present one.

to me to be also reason2bly foreseeable that the

immediately involved in the events leading up to

zctions must require minute examination from the

in his owm interesti, seek repr:2zentztion balors

-

tablish & formal Couxrt of

the diszster and whose

Cours of Inguiry, should,

. .

the inguiry and e zranted

in fact esitcolis

~
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suach representation, The Court of Inguiry itsel? clezrly tock ths view thsat

28 4

i{ was reaconsble for the Plalatiif $o look Tor such represenzotion zad I
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raspectfully agree witp thz Court's decision.

It appezrs to me that tie FlainItill was pluced iz the position of
needingz such representation as a conseguence of the nezlijzence o C.I,ZE.

and that this was a reasonably forseeable conseaquence.

circumstances it appeers to me

as part o2 his damages, the reasonable costs of beinz legell

before the Court of Inguiry.

Defendants.
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