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Appointment of  Receiver and Manager. Receiver and Manzger 
prepared t o  be pe r sona l ly  respons ib le  f o r  f u t u r e  e l e c t r i c i t y  
charges but unwi l l ing  t o  d i s c h a r g e ' d e b t s  by company on 
e x i s t i n g  supply cont rac t .  Ex i s t ing  supply c o n t r a c t  
terminated by EeSoBo Whether Board under a s t a t u t o r y  duty  
t o  e n t e r  i n t o  newv supply c o n t r a c t  wi th  Receiver. 



I t r i e d  these  two a c t i o n s  t o g e t h e r  as they  involved the  , 

determinat ion o f  t h e  same i s s u e ,  nanely,  whether t h e r e  i s  a 
lm 

s t a t u t o r y  duty  on t h e  E l e c t r i c i t y  Supply Board t o  e n t e r  i n t o  a 
m 

new c o n t r a c t  f o r  t h e  supply of e l e c t r i c i t y  with t h e  r e c e i v e r  of 

T 
a company which, a t  t h e  da te  of h i s  appointment, had f a i l e d  t o  

1 
pay a r r e a r s  due t o  t h e  Board under an e x i s t i n g  cont rac t .  The 

f a c t s  of each case a r e  no t  i d e n t i c a l ,  bu t  t h e  d i f f e r e n c e s  do 7 

n o t  a f f e c t  t h e  p o i n t  of  l a w  which falls t o  be considered. I 

The P l a i n t i f f  companies i n  t h e  two a c t i o n s  were companies , 

i n  t h e  Gallagher group of companies, a group engaged i n  
m 

d i f f e r e n t  a s p e c t s  o f  t h e  cons t ruc t ion  industryxhose spec tacular  
'7 

co l l apse  a t t r a c t e d  a good d e a l  o f  pub l i c  a t t e n t i o n  a couple o f  
1 

years  ago. 

7 
W. and L. Crowe Ltd. ( h e r e i n a f t e r  nCrowett) c a r r i e d  on 

business  manufacturing t r u s s e s  and mechining t imber  a t  premiseaT 

at  Xilshane Crosa, F inglas .  The company had entered  i n t o  a 7 

con t rac t  w i t h  the  Board f o r  t h e  supply o f , e l e c t r i c  cu r ren t  t o  

these  premises but  owed on t h e  30th Apr i l ,  1982, the  day on 
rn 

which M r .  Laurence Crowley (the second-named P1ain t i f f )was  

appointed r e c e i v e r ,  and r e c e i v e r  and manager, a r r e a r s  o f  char@ 

amounting t o  ~9,459.37 . After his appoinknt   ley cmtinued6e 



I"... 

company's business f o r  a number of months, eventually 

disposing of  it and the company's asse ts  t o  a purchaser. The 

company's contract  with the Board was dated the 21 s t  January, 

1972. The contract  incorporated the Board's current terms 

and conditions. Clause 16 of  those conditions gave the Board 

the r i g h t  t o  disconnect supply without notice i f  a consumer 

f a i l ed  on demand to  make any payment due. The Board's r i @ t  

t o  determine t h i s  contract is not i n  question. 

On the 3rd May M r .  Crowley not i f ied the Board of h i s  

appointment and added: 

HPlease arrange t o  open a new account i n  my name as 
receiver.  I s h a l l  be responsible f o r  all services usel  
by me from the date of ny appointment". 

The Board$ s o l i c i t o r s  rep l ied  on the 7th May refer r ing  

t o  the  f a c t  t h a t  M r .  Crowley had been appointed receiver of 

a l l  the companies i n  the group, t ha t  at t h a t  time the 

companies ( including ~ r o w e )  owed the Board ~29,958.38 and 
> 

stating t h a t  as a condition fo r  the continuance of e l e c t r i c i t y  

supplies t o  the companies at  the addresses specified the Boarc 

required the immediate payment of t h a t  sum and an undertaking 



from M r .  Crowley t o  pay all fu ture  b i l l s  during the  7 

continuance of  the receivership.  M r .  Crowley w a s  informed 

t h a t  i f  he d id  no t  agree t o  these  requirements by the  14th 
1 

May suppl ies  would be discontinued without fu r the r  notice.  
rrl 

M r .  Crowley bel ieved t h a t  the Board was not e n t i t l e d  t o  
ml 

i n s i s t  on the  requirements i n  the  l e t t e r  of  the  7 th  May and 

-7 

refused t o  agree t o  discharge the  debts  incurred p r i o r  t o  h i s  

appointment, although he was f u l l y  prepared t o  undertake to  '-I 

dls  charge personally any of the  ~ o a r d %  charges a r i s i n g  during 

the  receivership.  On the  26th May supply t o  Crowet s premises , 

w a s  discontinued. On the 28th May these  proceedings were 
m 

i n s t i t u t e d  and an appl ica t ion f o r  an in te r locu tory  injunction 
F9 

was brought. On the  2nd June 1982 the  Board undertook t o  
1 

continue supply u n t i l  the determination of the  proceedings anc 

""1 
the  M r .  Crowley undertook t o  se.t a s ide  out of  t he  company's 

a s s e t s  a sum su f f i c i en t  t o  meet the amount of  a r r ea r s  owing tcT 

the  Board a t  the date of h i s  appointment 'and t o  discharge t h P  

cos t s  of e l e c t r i c i t y  incurred from the  date of h i s  appointmen& 

u n t i l  f u r t h e r  Order. rrl 

I n  the  case i n  which Ionos Ltd. a r e  P l a i n t i f f s  
0 - 

M r .  Crowley was appointed rece iver  over t h e  company's 
m 



assets  pursuant t o  a charge i n  a deed of mortgage of the 26th 

February 1980. The principal  asset, a property known as 

Straf faa  House, Co. Kildare, w a s  the private dwelling house of 

M r .  Gallagher ( the  ultimate benef ic ia l  owner of the companies' 

shares) and the contract for the supply of e l e c t r i c i t y  t o  it 

was entered i n t o  by a company known as Gallagher Group 

Properties Ltd. There was due t o  the Board on foot of t h i s  

contract the  sum £5,959.10. The Board's a t t i t u d e  t o  the 

receiver ' s  r e fusa l  t o  pay oI"f these a r rears  was as I have just 

described, and proceedings were i n s t i t u t e d  by Ionos Ltd. and 
taken in the proceedings 

M r .  Crowley which took the same course as tha t / ins t i tu ted  by 

Crowe. M r .  Crowley as  receiver allowed M r .  Gallagher t o  

remain on i n  3traffanHouse u n t i l  the premises were eventual13 

sold, 

The p l a i n t i f f a  do not now seek any r e l i e f  by way of 

injunction and they do not deny the r i g h t  o f  the Board t o  

terminate the ex is t ing  contracts.  Their, claim is t h a t  

M r .  Crowley is,  as  both receiver and as receiver and manager, 

e n t i t l e d  t o  obtain a new contract from the ~ o a r d .  This ri&t 

is not a contractual  one but a r i s e s ,  i t  is sa id ,  from the 

Boards obligations under the E lec t r i c i ty  (supply) Act 1927,; 



T O  assist i n  an understanding of  t h e  provisions of the 

1927 ~ c t  and an appreciat ion of the  a u t h o r i t i e s  t o  which I 
ml 

have been re fe r red  a b r i e f  reference should be made t o  the  
ml 

e a r l i e r  l e g i s l a t i o n  which the  1927 Act r epeakd .  The E lec t r i c  

"r( 

Lighting ~ c t ,  1882, made proviaion by which the  Board o f  Trade 

7 could by provis ional  order  author ise  any l o c a l  author i ty ,  

company o r  person t o  supply e l e c t r i c i t y  f o r  any public o r  7 

pr iva te  purpose within a spec i f ied  area, the  provisional  o r d e q  

remaining i n  force u n t i l  confirmed by Act o f  Parliament. The, 

Act contained de ta i l ed  provisions r e l a t i n g  t o  t h e  powers of  
w 

l o c a l  au tho r i t i e s  and undertakers empowered t o  supply 

e l e c t r i c i t y  under the Act, inc lua ing  a sect ion,  sec t ion  19, 
ml 

which reads as follows: 

Where a supply of  e l e c t r i c i t y  is provided in any p a r t  o: 
an area f o r  pr ivate  purposes, then except .' insofar . as 
is otherwise provided by the  terms o f  the  l icence,  ordel;, 
o r  spec i a l  Act author is ing such supply, every company 01 
person within t h a t  p a r t  o f  the  area  s h a l l ,  on appl ica t ic  
be e n t i t l e d  t o  a supply on the  same terms on which any 
o the r  company o r  person i n  such p a r t  o f  t h e  area  is 
e n t i t l e d  under a imi la r  c i rcumstances~~.  

> rn 

The whole of  the  1882 Act w a s  r e p e a b d  by the  1927 A&, but  

T 

sec t ion  19 w a s  re-enacted w i t h  minor amendments as sec t ion  93 

I w i l l  r e f e r  t o  this  sec t ion  i n  g rea t e r  d e t a i l  l a t e r  in t h i s  " 

judgment. 



The next Act t o  which I should r e f e r  is the Elec t r ic  

Li&ting (clauses) Act, 1899. This was an Act nto incorporate 

i n  one ~ c t  ce r t a in  provisions usually contained i n  Provisional 

Orders" made under the 1882 get by the  Board of Trade. ~t 

provided t h a t  the provisions contained i n  the Schedule would 

form pa r t  of every Proviaional Order unless expressly 

excepted by the Order; a l s o  t h a t  they should be contained i n  
J 

any spec ia l  ~ c t  confirming a Provisional Order unless 

expressly excepted. Section 27 of the Schedule placed a very 

exp l i c i t  and c lea r  s ta tu tory  duty on undertakers i n  the 

following terms: 

nThe undertakers s h a l l ,  upon being required t o  do so  by 
the owner o r  occupier - of- any premises. s i t u a t e  within 
f i f t y  yards from any d i s t r ibu t ing  main of the 
u n d e r t d e r s  '..... give and continue to  give a supply o f  
energy f o r  those premises . . . . 11 

This obligation w a s  subject  t o  a number o f  conditions of whicl 

one was t h a t  the owner o r  occupier who required a supply shoul 

serve a notice on the undertaker specifyipg, i n t e r  alaia, the 

premises t o  which supply was required and enter  in to  a writter 

contract ( i f  asked by them t o  do so) with the  undertakers i n  

r e l a t ion  to  payment fo r  the proposed supply. 



A number of points  about t h i s  s ec t ion  a re  t o  be noted, " 
1 

F i r s t l y ,  t h i s  s p e c i f i c  obl igat ion imposed on undertakers by it? 

had not been contained i n  the  1882 Act. Secondly, the  

obl igat ion t o  supply e l e c t r i c  current  ( i , e .  an obl igat ion t o  

supply the  "owner o r  occupiertt o f  premises) w a s  expressed i n  

i den t i ca l  terms t o ' t h e  ob l iga t ion  on undertakers who were 

authorised t o  supply gas under s ec t ion  11 of the  Gasworks 

Clauses ~ c t ,  1871 (to which I w i l l  r e f e r  i n  a moment) 

~ h i r d l y ,  the  1899 Act was repealed by the  1927 ~ c t  and the  

obl igat ion contained i n  sec t ion  27 of the  Schedule was not 

re-enacted o r  no comparable ob l iga t ion  imposed on the  Board. 

I was re fe r r ed  t o  two English a u t h o r i t i e s  on the  point  
1 

t h a t  falls f o r  considerat ion i n  these  ac t ions ,  Sect ion 11 of 
c*ol 

Gasworks Clauses Act, 1871 w a s  considered i n  Paterson ,v, Gas 

s i g h t  and Coke Co. (1896) 2 Ch. 476. That w a s  a case i n  

cq 

which receivers  were appointed over a company which a t  the 

time of t h e i r  appointment owed a gas unde$taker ~ 9 0  fo r  gas 
rn 

supplied. The gas company threatened t o  cut  off the  supply 

unless the  debt was pa3.d. The receivers  then i n s t i t u t e d  0 

proceedings t o  r e s t r a i n  it *om so  doing, claiming t h a t  they 
rn 

were e n t i t l e d  . by v i r t u e  of s ec t ion  11 of the  1871 ~ c t  t o l a  
I7 



supply of  gas. They succeeded i n  the  High Court, Kekewich 3.  

holding t h a t  the  receivers  and managers were i n  the  posi t ion 

of new tenants  o r  new occupiers aad so  e n t i t l e d  t o  a new 

supply. Re w a s  reversed i n  the  Court o f  Appeal, the  C o u r t  

holding t h a t  the  rece ivers  and managers were not  'towners and 

occupiersN of the  premises wi thin  the  meaning of  s ec t ion  11 

and so  the  gas company owed them no ob l iga t ion  under the 

sect ion.  

A rece iver  had a more successful  outcome i n  Granger .v. 

south Wales E l e c t r i c a l  Power D i s t r i bu t ion  Co. 1931 I Ch. 551. 

That w a s  a case i n  which a c o l l i e r y  company owed a sum of 

money t o  an e l e c t r i c a l  d i s t r i b u t i o n  company a t  the  time a 

rece iver  was appointed. The d i s t r i b u t i o n  company threatened 

t o  cut  o f f  suppl ies  unless  payment of  t he  a r r e a r s  was guarantee 

The rece iver  obtained a n  in junc t ion  from the High Court 

r e s t r a i n i n g  them from doing so.  The judgment of  Bennett J. 

makes c l e a r  why the  rece iver  i n  Granger was successful  whi l s t  

the  rece iver  i n  Paterson f a i l ed :  namely, the  ob l iga t ion  t o  

supply e l e c t r i c i t y  imposed on the  electrical -Mion campply by 



the p r iva te  Act under which it  operated w a s  d i f f e r e n t  t o  the 
I7 

obl igat ion t o  supply gas under s ec t ion  11 o f  the 1871 Act. ~ h c  

rl 

pr ivate  Act i n  quest ion was the  South Wales E l e c t r i c a l  Power 

m 
Dis t r ibu t ion  Company Act, 1900. It  d i d  not  incorporate 

sec t ion  27 of  the  E l e c t r i c  Lighting (c lauses )  Act, 1899 which " 

I have jus t  quoted but ins tead provided by sec t ion  40 t h a t   the^ 

company t l sha l l  give a supply of energy t o  any person who 

requires  a supply .... upon t h a t  person en t e r ing  i n t o  a 
rn 

binding agreement. .." as provided i n  t he  sect ion.  The court 
r7 

held t h a t  the  rece iver  was a llperson who requ i res  a supply" 

7 

within the  meaning of the  Pr iva te  Act, and as the  words "being 

0 

an owner o r  occupierll of the  premises were not  contained i n  thc ' 

rn 
sec t ion  and should not  be read i n t o  it t h e  case w a s  d i f f e r en t  

t o  the  Paterson case considered e a r l i e r  by the  cou r t  o f  Appealm 

It is obvious t h a t  ne i ther  o f  these  two cases helps the  

receiver  i n  t h e  i n s t a n t  cases. The r ece ive r /p l a in t i f f  i n  
F l  

Paterson f a i l e d  t o  g e t  a supply of gas even though there  was 
> n 

a s t a tu to ry  duty t o  supply an  "owner o r  occupier" who was 
II 

prepared t o  e n t e r  i n t o  a contract ;  t h e  cour t  held t h a t  the 

'T 

rece iver  could not be regarded as e i t h e r  an flo~meru o r  an 



"occupier". The L I : ~  . -ver/plaint iff  in Granger succeeded 

because there  w a s  a spec i f i c  s t a t u t o r y  duty i n  the  Pr iva te  

~ c t  t o  supply a person who requ i res  a supply - a provision 

s t r i k i n g l y  absent  from the 1927 ~ c t .  

AS I have already pointed ou t  t he  1927 Act repealed the  

1899 ~ c t  and did  not  re-enact s ec t ion  27 o f  the  Schedule and 

no comparable obl igat ion was imposed on the Board t o  supply 

man owner o r  occupiepof  premises prepared t o  e n t e r  i n t o  a 

supply con t rac t  with it. I n  t h i s  connection it  should be 

noted t h a t  under sect ion 34 of the  1927 Act the  Board is 

empowered t o  make regula t ions  i n  l i e u  of  o r  add i t iona l  t o  the 

provisions o f  the  1899 A c t  and t h e  E l e c t r i c  Lighting ~ c t ,  1909 

and a l l  regula t ions  so  made " s h a l l  be incorporated i n t o  and 

form p a r t  of  every spec i a l  order  made by t h e  ~ o a r d  consi tut ing 

the  ~ o a r d  t o  be an authorised undertaker", save in so fa r  as 

they may be spec i f i ca l l y  excepted by the  s p e c i a l  order. I t  i s  

? 

common case t h a t  the  Board has cons t i tu ted  i t s e l f  an 

authorised undertaker but  its regula t ions  contain no 

obl igat ions  s i m i l a r  t o  those contained i n  sec t ion  27 of  the  

schedule t o  t h e  1899 Act. 



rrl 

The 1927 Act which established the Board made provision 

f o r  the handing over to  i t  of the works carr ied on at Shannon m 

fo r  the production and generation o f  e l e c t r i c i t y  under the 

provisions o f  the Shannon Electr ic i*  Act, 1925. Section 19 

of the 1927 Act s e t s  out the generzl dut ies  of  the Board. 
rl 

~y subsection (a )  i t  w a s  required t o  produce and generate 

7 
e l e c t r i c i t y  i n  the Shannon works and transmit e l e c t r i c i t y  

Fs 

through the transmission system of the Shannon works and 

m 
extensions thereof. I t  was required by subsection (b) t o  

maintain the  Shannon works i n  good repair. Subsection (c)  '*I 

( the subsection on which the P l a i n t i f f s  r e l y  as justifying 

the receivers claim for  a new contract)  placed the following 

duty on the Board ; namely a duty 
n 

" to  d is t r ibute  u t i l i s e ,  and s e l l  the e l e c t r i c i t y  
generated by the Board in the  Shamon works and to  '-I 
promote and encourage the purchase and use of such 
e l ec t r i c i ty t f  . 

n7 

I c& see however b w  t h i s  subsection helps the plaint i f fs  ' casr 

> n 

The subsection@aces a general duty on the Board to  "dis t r ibut t  

rn 
u t i l i s e  and s e l l "  the e l e c t r i c i t y  i t  generates, but it  impose^ 

no spec i f ic  obligation o n . i t  t o  supply e l e c t r i c i t y  to  any m 

person who may apply for a Supply. The Oireachtas , it seems 



t o  me, has imposed a general public duty on the Board by t h i s  

subsection, but has not conferred any c o l l a t e r a l  r igh t s  i n  

individual members of the public by it. 

The P l z i n t i f f s  then r e l y  (and I think I am correct  i n  

saying t h a t  t h i s  i s  t h e i r  pr inc ipa l  argument) on the 

provisions of section 93 which as already pointed out 

v i r t u a l l y  re-enacts sect ion 19 of the 1882 Act. Because it 

is so cen t ra l  to  the P la in t i f f s t  case I should quote it i n  fu l l  

It reads as follows: 

nwhere a supply of  e l e c t r i c i t y  i s  provided i n  any par t  
of an a rea  fo r  private purposes, then, except insofar 
as is  otherwise provided by t h e  terms o f  the order o r  
spec ia l  Act authorising such supply, every person within 
t h a t  pa r t  of the area s h a l l ,  on application,  be en t i t l ed  
t o  a supply on the same terms on which any other person 
in such part of the a rea  i s  e n t i t l e d  under similar 
circumstances t o  a corresponding supply". 

The P X d n t i f f s  submit tha t  t h i s  gives a double entitlement 

t o  members of the public who want a supply for private 

purposes; (a )  a r i g h t  to  a supply and (b)  a right t o  a 

supply on the  same terms on which others i n  similar 

? 

circumstances i n  the same area a r e  en t i t l ed  t o  a corresponding 

supply. Again, I find myself i n  disagreement with the 

P l a i n t i f f s  construction of the s t a t u t e .  I t  seems t o  me t h a t  

the  s e c t i o n  ce r t a in ly  contains a prohibit ion on the  BO-d 



7 
agains t  discrimination but  it does not contain any obl igat ion 

m 
on it t o  supply. I t  begins by p o s t u l a t i n g t h a t  a supply o f  

e l e c t r i c i t y  e x i s t s  i n  a p a r t  of an a rea  of supply and then 

confers a n  ent i t lement  on every person i n  t h a t  a r ea  " to  a n 

supply on the  same terms on which any other person in such 

pa r t  of t h e  a r e a  is e n t i t l e d  under similar circumstances t o  
rn 

a corresponding supplyn . I f it w a s  intended t o  confer a 

1 
r i g h t  t o  a supply t o  every person who saw f i t  t o  apply f o r  

'T 

one t h e  s e c t i o n ,  it seems t o  me, could have e a s i l y  so 

0 

provided by pu t t i ng  a f u l l  s t op  a f t e r  * sha l l ,  on appl ica t ion,  

be e n t i t l e d  t o  a supply11. And if i t  was intended t o  give a 

double enti t lement t h e n i t  would have beensimple t o  a d d a  

new sentence t o  the  e f f e c t  t h a t  when a supply is  provided it, 

s h a U  be on the  same terms as others obtain it. 
m 

This view of the  aect ion is strenghtened by the  f a c t  
rn 

t h a t  although a s i m i l a r  s ec t ion  was containedin section 19 of t h e  

7 -i 

1882 Act it was  considered necessary t o  make s p e c i f i c  provis io  

i n  the 1899 Act imposing an obl igat ion on undertakers t o  grantm 

a supply of  e l e c t r i c i t y  t o .  owners and occupiers who were 7 

prepared t o  en t e r  i n t o  supply contracts  - su re ly  a piece of m 



"Pa 
14. 

supererogation i f  the  obl igat ion ex i s t ed  already i n  t h e  1882 

~ c t .  ~t a l s o  gets  support from the  decisions in the Court 

of Appeal i n  HuSey -v- London E l e c t r i c  Supply Corporation 

1902 I ch. 41 1 .  That w a s  a case i n  which the p r iva te  Act 

confirming an  e a r l i e r  provis ional  o rder  contained a clause 

which required the  undertakers upon being required t o  do so  

by the  owner o r  occupier of premises t o  give and continue to  

give a supply of' energy, sub jec t  to  t h e  obl igat ion on the 

owner o r  occupier t o  e n t e r  i n t o  a supply contract  with it.  

g rece iver  had been appointed over the  a s s e t s  of a company 

which w a s  indebted t o  the  undertakers,  but it was he ld  t h a t  

the  undertakers were e n t i t l e d  t o  discontinue the  supply u n t i l  

the  r ece ive r  had entered i n t o  a new contract  wi th  them. The 

cour t ,  however, w a s  not asked toand did not hold t&~t sec t ion  15 

of the  1882 Act gave any r i g h t  t o  a supply contract .  A s  

Cozens Hardy, L.J. pointed ou t  (p. 424) t h i s  sec t ion  

contemplates t h a t  a contract  has been entered i n t o  between 

the  undertaker and the  occupier and it gives an enti t lement 

by arrangements entered i n t o  be*tween the p a r t i e s  t o  a supply 

on the same terms on which others  have been supplied i n  the  

same a rea .  The s e c t i o n  assumes ( a s  Vaughan W i l l i a m s  L.J . 



pointed out at p. 420) tha t  there w i l l  be a contract  - but it 
m 

confers no r i g h t  t o  such a contract.  

n 

An addi t ional  argument was advanced i n  support of the 

-7 

p l a i n t i f f s 1  claim based not on any spec i f ic  sect ion o f  the ~ c t  

but on the exis t ing s i tua t ion  a r i s ing  from the f ac t  tha t  the T 

Board now have a monopoly for  the supply of e l e c t r i c i t y  rn 

throughout the S t a t e  from which f a c t  i t  is  sa id  a duty t o  
m 

supply the receiver a r i ses  under the  Act. This submission 
m 

involves f i r s t l y  a considerationafthe present f a c t u l  s i t m t i o n  
W 

On t h i s  there i s  i n  fac t  no controversy - no member of the 
PJ 

public, subject  t o  some insignif icant  exceptions, can obtain a 

r? 

supply o f  e l e c t r i c i t y  unless the Board i s  prepared to  supply i- 

rs) 

secondly, i t  involves a consideration of the status of a 

receiver and tha t  of a receiver and manager of a company's 9 

assets  and business appointed by a debenture holder o r  "9 

mortgagee. (Parenthetically,  it can here be mentioned tha t  
rn 

counsel's submissions have not sought to  make any dis t inc t ion  
i n 

between the duty of the Board vis-a-vis a receiver appointed 

by the court and a receiver appointedwitbut;bakd of the ax&). 
ra? 

The receiver derives h i s  appointment and authority from 

the contract  entered in to  between the par t ies .  I n  each of 



these cases the pa r t i e s  have agreed t h a t  the receiver i s  t o  be 

t rea ted  as the agent of the P la in t i f f  company, a provision 

which, of course, protects the debenture holder and the 

mortgagee from l i a b i l i t y  a3 mortgagees i n  possession, After 

h i s  appointment a receiver can, of course, enter  in to  contracts 

and if he does so be is  personally l i a b l e  on foot of them 

(with a r i g h t  t o  be indemnified out of the company's asse ts ,  

unless the  contract otherwise provides ( sect ion 31 6( 2 )  of the 

Companies Act 1963). But it is  important t o  note t h a t  when a 

receiver and manager is a2pointed over a companyls business 

the company is s t i l l  lega l ly  i n  occupation of the premises i n  

which the  business i s  carr ied on; the  receiver is a caretaker 

of them. This was pointed out in Paterson; llThe re la t ion  

between the m i l l  companyw ( t h a t  is, the  mortgagors) '1 t o  the 

p la in t i f f s t1  ( t h a t  is, the receivers)  tlis not the r e l a t ion  o f  

outgoing and incoming tenant, nor of vendor and purchaser, 

but t h a t  of owner and caretaker1' (see  1896 1 ch. a t  p.483, ant 

see also I n  r e  Marriage, Weave, and C O ,  1896 I Ch. 663). 

Therefore on the appointment of  the receiver  i n  these cases the 

legal posi t ion was t h a t  the  P l a i n t i f f  companies remained i n  
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occupation of the  premises through t h e i r  agent and care taker ,"  

the  rece iver ,  and no change of occupation occurred after h i s  -r 

appointment. The business which he managed i n  the  Crowe 1 

case w a s  the  company's business, notwithstanding the  f ac t  that  
ml 

the  r ece ive r  may have been personally l i a b l e  on the  contracts  
m-4 

he entered i n t o  and t h a t  the  p r o f i t s  may have belonged t o  the  

debenture holder  as equitable owner. The property over 

which he w a s  appointed receiver  i n  the  Ionos case had been - 
i n  the physical  occupation of M r .  Gallagher with t he  

company's permission p r io r  t o  the  receiverb appointment and 

s o  remained with h i s  permission u n t i l  S t r a f f a n  House w a s  s 0 1 d . ~  

The provisions of the  Act do not ,  as I have already 
rl 

pointed out,impose any spec i f ic  dutv t o  e n t e r  i n t o  con t rac t s  
4 

m 

with every person who appl ies  fo r  a aupply of current .  But 

it ce r t a in ly  empowers the  Board t o  en te r  i n t o  supply 

4 7  

contracts .  What has t o  be considered, the re fore ,  i n  these  

> 0 

cases is the  exercise of a d i sc re t ionary  power and the  i s sue  

is whether t h e  Board has abused its powersby re fus ing  t o  m 

en te r  i n t o  contracts  with . the  receiver .  It is accepted by 

M r .  Liston on the  Board's behalf t h a t  the  d i s c r e t i o n  i s  no t  



an absolute one and tha t  it must be exercised i n  accordance 

with pr inciples  established by the common law and i n  

pa r t i cu la r  tha t  it must be exercised i n  a reasonable manner. 

M r .  Blayney on the P l a i n t i f f ' s  behalf says t h a t  the Board 

has acted wholly unreasonably and urges t h a t  jus t  as it 

would be unreasonable for  the  Board t o  refuse t o  enter in to  

a contract with the purchaser of a dwellinghouse u n t i l  he 

discharged the a r r ea r s  due t o  the Board by the vendor s o  

too it is unreasonable for the Board t o  refuse t o  contract 

with t h e  rece iver  i n  the new s i tua t ionar i s ing  from h i s  

appointment by the debenture holders. But the analogy is 

not as exact one. I would have l i t t l e  d i f f i c u l t y  i n  

holding t h a t  the  B o a r d w a  abuse i ts  powers if i t  refused.to 

en ter  i n t o  a contract  with a purchaser of premises u n t i l  a 

previous occupantfs arrears  were paid, but here the receiver 

i s  agent f o r  the  companies and is a caretaker of premises of 

> 
which l ega l ly  they remain occupiers: no change of occupation 

has occurred by h i s  appointment. The Board, it seems t o  me, 

is e n t i t l e d  t o  have regard to  the posi t ion i n  l a w  which 

pe r t a ins .  If  a company appointed a new board of directors 



"I 
t o  manage its affairs each of whose members were prepared 

personally t o  en t e r  i n to  o r  guarantee a new supply contract  " 

i n  respect  of the  premises occupied by the  company the  Board 

would, I bel ieve ,  be e n t i t l e d  t o  refuse  t o  contract  with 
"I 

them u n t i l  a r r ea r s  due under the  ex i s t i ng  contracts  with the  
m 

company h a d b e e n  discharged. If a receiver  takes control  

o i  a company's a s se t s  as a r e s u l t  of a contract  which the  

'T 

company had entered inb the B a r d  can pmperly and reasonably 

7 
adopt the  same a t t i t u d e  - in each case the  defau l t ing  

company remains i n  occupation of the  premises t o  which t h e  '""1 

supply is given. Obviously d i f f e r en t  considerations might 

a r i s e  i f  the  company goes i n t o  l i qu ida t ion  o r  i f  a mortgagee , 

instead of appointing a rece iver  goes i n t o  possession of 
rmq 

mortgaged property. Whilst not deciding e i t h e r  point now 
'T 

I d r a w  a t t e n t i o n  t o  them t o  con t ras t  the  d i f f e r e n t  and 

spec i a l  pos i t ion  which r e s u l t s  from the  appointment of a 

> c;r) 

receiver  from t h a t  r e s u l t i n g  from the  appointment of a 

F1 

l i qu ida to r  orfrom t h a t  a r i s i n g  when a mortgagee enters  i n t o  

possession of  the  company's property r;) 

I conclude, therefore,  t h a t  by exerc is ing i ts 



contractual  r i g h t  t o  terminate the  supply contract  because 

of the company's defau l t ,  and by refus ing t o  en t e r  i n to  a 

new supply contract  wi th  the  receiver  as long as the a r rea rs  

remain unpaid,the Board has not abused its discre t ionary  

powers. I t  was pointed out t h a t  by ac t ing  i n  t h i s  way the  

~ o a r d  i s  e f f e c t i v e l y  obta ining a p r e f e r e n t i a l  payment of 

i ts  debt ahead of  the  secured c red i to rs .  This i s  t rue  

e n o m .  But t h i s  follows from the  f a c t u a l  s i t u a t i o n  which 

the  p a r t i e s  t o  t he  debenture and mortgage have themselves 

c rea ted  by the  appointment o f  a rece iver  and the re  i s  

ce r t a in ly  nothing unlawful and t o  my mind nothing 

unreasonable i n  t h e  Board tak ing  what advantage it can from 

t h i s  s i t u a t i o n .  

AS no breach of s t a t u t o r y  duty has been es tabl ished the 

P l a i n t i f 5 ,  claims i n  these  two ac t ions  fai l .  




