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This is a clainm by

dismissal from his employzent with the defenda

R
2IZI on

the plainti

6‘ h]

976 was unlawful ané wrongful

Y7

the grounds itrhat his purporied

n the 14th céay of Septexber

Counsel on pehalf of the defendant contended - with considerable

.

justification - that there was soce azbiguity as to the precise nature of the

case being made on benzlf of the plaintiiff.

the pleintiff on the footing that the pleint

The case was opened on benalf of

iff was a mere employee and not

an office holier with the consequarnce that the need to hold an inquiry to

which the rules of natural or constitutional justice would apply as a

condition precedent to the

Certainly as I urnderstood it

£s

disziss

lthe ce3e being made

a2l had no epplication %o this case.

on behalf of the plaintviff

was that there had been an effective but wroagful termination of his

employment in circumsiances which gave him an entitlement to demages not
&
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merely for his loss of employmenit but entitled him also to e sum - reraaps &

considersble sum - for what is frequently described as

fact the case on behalf of the plaintiff was closed on a rsther different

basis.

or niznt not apply to a person who is in employment otherwise than as an office
& bplYy

holder,

3.L.N, Limited 1973 I.R.3E8, an agree:

2V

exployee provided thav
miscondusct which wes of a kind which i

Directors of the particuler company aifected the repu

propexty of the coxpany, it was necessary that the ing

fect
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u
o
ry
Ity

Directors into the alleped misconduct end i
(14

deterained in accordance with the rules of

present case it was not suggested that

i the original contract of employment under

:

conduct any such investigation lesz

I+ was then urged that the rules with regard to natural juatice night

Effectively what was argued was thet where, es in tke case of Glover
% between an eaployer and az

the enployment should only be terzinsted for serious

should be conducted and
constitutio
there was any express or implied temm
which the employer was bound

54ill in accordance with any particular

J

"mental distress”., In

. -

£ 4n

e Board of

n the uzmanimous opinion of .

tatiozn, business or

uiry by the Board of

nal jusitice, In the

comatir we eoiecmo s v e
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atandari. Instead the rather ingenious srguzent was advanced that the !
i
Minister throush his agents having susyended the plaintif{ from enployment {
;
H

without pay end having
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garticular izcident ¥

A
0
oy
7
-
3
[¢]
3}
3
“
0
<t
o

ARG A

the disgute had
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an inquiry or
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investigation and the prozer determination of the z2llegations in accordance

with the rules of natural justice.

Apart from any procedural difficulties ir making

and circumstances in which it was done I believe that the bhasic argument is

not entitled to prevail.

&

The facis of the maiier insofar a3 ihey emerged in the hearing which, it

pust be recogmised, toek place nearly eight veers after the evenis giving rise
to the procesdings, were as follows.

Tne plaintiff was exmployed by the deferndant as a civilian labourer and

the city of Dublin from the 4th of June,
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1065 until the 28th of June, 1976. It i3 rot suggested thet the conéuct of the

°

pleintif{ during that period of enmploynent arart from the incident in question
w+as unsatisfactory in any way. On the 25%h of Juze, 1976 the pleintiff having
collected his weexly remuneration and "signed off" from his work sbout 5 p.m.
jef% for his home in a motor car criven by a friend and neighbour Mr. Anthony
Fileen who was also a civilian employee in Collins Barracks, Tne plaintiff

apd Mr. Kilesen left the Barracks sconelize abou* 5 o'clock and returned to

their resvective homes ir the Ballyferzot area, After a2 short while Mr., Kileen
callad back to ihe plainiiff's house by arrangement and boih zen returned To

Collins Barracizs for the purpose of having 2 few drinks in the Sergeant mess

ere is some disagreement 25 L0 the precise time of their grrival 2%
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acd departure from the Barracks, but the general impect of the evidence :Is

3

that the iwo men remained in the Barraecks for about 2 kalf an hour after their

return and finnlly departed sometine between 6.30 p.m. and 6,45 p.2. It was

Mr. Parrell's evidence that they had two or three pints of stout and that he

. -._.«_53 ,, _
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wes in the company of Nr, Kileen a2t 21l times except when one or other of them

FRAONS P S

went into the toilst,

—dw

Mr. Kileen's car wes stopped at the gate on leaving the 3arracks by Xr.

eyt e e

—— e

0'Reilly who was at the time a member of the military police. Mr., O'Reilly's

PR VNP IS, 5
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e S, .

rm ! ', evidence wes clear in all materiel respects, He had seen Nr, Kileen's car ;
T J 1

4 Lo '

} N/ PIREN :

4l Sreturn to the Barracks and had noticed that the rear springs were normal at :
- | ’
: :

stage. When leaving the Barracls some helf hour later the boot was hitting

\
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the ground as ithe car went out, Of this ¥r, 0'Reilly was "adsoluiely positive",

m k. : : 3

| M ™e sequence of events thereafter, which wes not seriously challenged, seexs to b

1 i3 e
i ;
3 e

= 4 confirn the evidernce of the military policezan. EHe closed the gate eand .
" N
i ¥
4 e
e requested Mr. Kileen to open the Yoot of the car., Nr, Kileen expleined thet :

™ y
:'f W
b he was either uneble or unwilling to do so a3z he did not have the approvriate
i

= . {
é ey, it being, or so he s=2id, his brother's cer. The maiter wes invesiigated i
\ ke

- q :
j farther, Additional oilitary policemen arrived and it was they who managed to 5
K H

H
) ; cren the beot of the car. There they found soze 275 slates which it f
subseguently apreered were the prorerty of the Minister and had their origin
2] .

J in Collirs 3Barraciks. Tae car was imroundzd end detained in

the Sarracks over
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night with the result that Mr. Farrell and his companion had to walk, or mzke
elternative arrangements, for getting home., ir. Far:ellts evidence was that he
had bean in ihe Sergeant's mess all of the lije, Yo rever saw the slates in the
boot: of *he car. Ee did not g2t out o the car wWhile ihey Were being

jnspected. He took no part in the debate, Indeed he summarised his position
by saying "I just was not interested”, .

On Morday, the 28th of June 1975 the plaintifs was handed e letter bearing
shat date informing him that as a result of tne ineident he was deing
suspended froz his employmeat with effect froz the 2S*h of June, 1976 and
inviting the plaintiff to make any representetion he wished, Inde#d the letter
concluded with the sentence:- "A written explanation is required immediately
froz you”.

Tne pleintiff offered no explanation in writing or otherdise,

The Garda Siochana investigated the matler and Mr. Farrell was initerviewed

-

by Detective Carde Liom Coen. ¥r. Tarrell, having had the matter explained to hi:

stated to the Detective Garda that "I have nothing to say”. At that stage Mr.

s lawyer,
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Par=ell had obtained and was ecti

raguin

Subseguently ¥r. Poyrrell and Mr, Xileen were prosecuted in the Disirict Court

gl

for stealing the slates or alternatively receiving the sexe Mmowing the sane

to have been stolen. Tnese procentingd were dismissed out there was soxe

£

controveray as to whether thsy were diszissed con vha

+ was described as technical
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grounds or on the merits. It is unfortunate that any such debate should have
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2 s sipallt by

on the grounds that the District Justice accepted that the proceedings should

I RSN s SIRAY
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have been brought under 2 different section of the Larceny ict,
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. After the conclusion of the District Court prodeedings ¥Mr, Parsell reiurned
i

3

rm § to Collinsg Barraecks but his inmediale Joreman rofused to re-employ him without

o

the authoriiy of Comrcandant Shannahan, the officer comzmanding the maintenance

engineers. Commandent Shannahan ¢id not give authority io re-smploy the

-
e e et mr————— ey

plaintiff, After that lr, Farrell remained in the canieen of +he 3arracxs for
a2 period and heving failed to leave the Barracis was escoried out by two

¥r, Farrell complzined that this was a matter of very

E|
jx
[
t=
'.l
ct
2"
d
Ke)
(o]
}—l
120
(¢]
w
3
[0}
3
*

[¢

grave embarrassment to him, It seens to =e¢ that in the circumstarces 2

T e <8 ey e e b i

i civilian employee who had been suspended from his employment - whether rightly {
L

"
pm ) ;
! ; i
- or Wrongly - and who chose to rema=in in the Barracks would properly be escorted ;
"o !
: from the premises and epart froz any other consideration I cannot see thet the ;
G
y '
] 2la2intifl has any cozplaint under that heszding, Apparenily the nex: i
- conzunicatioz in relation to *the maitier was a leiiexr of +he 14+h of Séote:ber, '
v = .
é f
% 1976 in which Commandant Snannahan inforoed the pleintiff <hat his services :
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with the unit in quesiion were being "ierminated with effect froa 14/u/1976", ;
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Wnilst no particular explanetion was offered in that letter for the

Tl ia s

sunzary dismissel of the pla2intifl it i3 clear froa the replies <o the notice

R

for particulara -~ which it may be noted were not delivered until some days t

before the hearing of the action ~ that the reason for the dismissal was:-

"The plzintiff was iavolved in attexpiing to take 2 gquantity of slates

[PRPNP

from Collips 3Barracks, which were the property of the Minister for
?

s
P VI S

pefence",

On behalf of the plaintiff it was accepted that Mr, Parrell could have
been dismissed on ressonable notice, It was common case that in that event no ‘
- investigation or inquiry of any description was required and accordingly the .

ques<ion of naturel or copstitutionzl justice weuld not arise. As to what

nstituted reasonable notice, counsel did arzue in broed terms that the

(P

N

1

political and ecoromic theories of the 19tk century which lay behind the

‘-

ralationship of paster and servent were zo longer applicable in this country

end that the principles of Justice exnshrined in ocur Constitution would

guarantee a more just end humane treatment of employees than had been the case

" in egxrlier times, Even apclying this rather vegue argucent th
Y 2intif? would

counsel for ihe plaintiff could go was %o suggest that the plainiif
1

have been entitled to three months notice of the itermination of hic exploy=ment.

- =

£ his employmezt, in receipt

A8 the plaintiff was, at the date of terzination o

4 IR
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of a wage of some £45,00 per week, it was clear that even on

[<3

tais extremely

favourable interpretation of the duty of the exployer to the employee that the

pexinum clzin of the employee would be a sum under £5€0.00

Asain it was argued on behalf of the plainliff - though without any

supporting authority - that where a2r enployee

denages eguivalent to

if an exzloyee who is entitled to,
2ll that hiz disnizcal is void and

salary up to tre

therzafter until

0y

s
w118

Ny

ot

=onths notice is given only one mcnths notice

the two monihs salaries

the exployment is wvalidly

is a2 correct statecent of the lavw,

ovservation of Lord

regarding mazter and servant is not in doubd.

who is entitled to, say, three

that the

erployee is entitled to

of Which he vas deprived whereas

say, one wzeis notice is given fio notice at

that he is entitled %o all of the arrears of

In Ta2ct it is directly in

Reed in Ridpe .v. Baldwin 19564 A.C. 20

There cannot be

.

service, the liaater can terninste

ne contract with his servant at any time and for any reason or for none,
But if ne does so in 2 nznner not warranted by the contract he nust pey
dazzges for breach of contract"”,

I fully recognise that F¥r., Justice Walsh in delivering his judgment in the
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Supreme Court in the filover case expressly reserved his opinion as to the
correciness of the statement aforesaid by Lord fHeed. However in the absence
of any authoritative review of the law I em happy to apply the preposition

already cited from the decision in 3Jidse .v. 322ldwin 2nd, as I say, approved

by Fr. Justice Kenny. I have no doudt but that by any stardard the employment
of M-, Parrell with ithe Minister was effectively terminnted, The only questicn

that I would bave ito consider is to whether in t{he circumstances it wes necessary

such notice,

Again I do not accept the argument to the effect that the "mapping out” of
a course or programme by the emgloyers which indicated or seemed fo indicate
that an inguiry was being held or would be held cozferred upon the employee the
right to eny such inquiry if not previously incorporated in his terms of

enployment, It is perfectly true that ro evidence was given on behzalf of the

efendant that he, the Hinister, or indeed any other person reviewed the facis

R

of which evidence was given befcore the Court and conclucded that it was an
appropriate case in which to disniss the plaintiff in a sunmary manner. On éhe
other hand I do not think that the plaintiff was left in any doudbt as to whas
his position was, e and his col
contained property which avpeared to have been very recenily stolen from the

Minister/employer. Though asked to do so the plaintifl declined to of any

J C . ~oa

e o et s s 3t =it

enamre
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i explanation for this exzharressirng circumsiance. The fact that the plainiifl ‘

: i Rt - :
Mo :
: : ;
' had the legal right, which he exercised, to remain silent when charged with e :

, - - : ¥

3 4
mo [
I i S s o X ]
7 s c-ininnl offence arising from the saze incident must be distinguisned froz his ]

1 b

¢ . situstion as an employse where he owed ito his eaployer a general cbligation to

fm ; raspect and protect as fer as practicadlie the properiy of the employer. In

4 b e = e s ¢ r

those circumstances 1o refuse any explanction either 2t the time waen the

oo

13

incident occurred or subsecuenily when called upon in writing so to do would

© 3

: in my view justify the employer or any third parly in drawing the inference that
; : the pleintiff had been involved in an attempted larceny of his property and

¢ - s (3 !
fm g accordingly was not trusiworthy. =ZEowever, as I say, it was not & matier in :
which it w ecess for the enployer to hold any form of inguiry nor inceed
waich it was necessary vloy \ uiry

" would the holéding of an ingquiry necessarily have protected the exmployer. In a

‘ i case of summary dismissal the employer must establish not to his own

reen e i s

3 satisfaction but to the satisfaction of the Court that a state of fact existed ;
j | ?
2 !
= f which justified the employer in taXZng the action which he did, I am quite '
| 4 v
.
- satisfied that on the balarnce of probabilities, that is to say the onus !
3 i
; 1
ﬁ appropriate to a civil case, that the plaintiff was st the time in question i
4 H
f ., i
; 4 i
ji involved in an incident, namely, the theft c¢f the slates in gquestion, which
k S
Mmoo O N
‘ would and did justify the euployer in diszissing him supmarily; - . S
‘\ - ~- e .
™ . Accordingly in my view the plaintiff's clain herein rust fail,
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