
THE HIGH COURT 

1983 NO. 753 ss 

IN n i ~  MATTER OF SECTION 52 OF THE C O ~ T S  (SUPPLZN~:?TXL PRO?:ISIOHS) 
ACT, 1961 

AND I N  THE PZdTT!ZR'OF AN APPLICATION TO T% DUBLIH :.IETROFOLIT.4N DISTSICT 
COURT UNDER SECTION I 2 OF THE ROUSING (PRIVATE RENTED DWZLLTNGS) ACT, 
1 982 

BETWEEN : 

FOLIO HOMES LIMITED 

AND 

EDMOND ABBOTT 

.WSPONDE!.IT 

J u d a e n t  of OtHanlon J., de l ive red  the  2nd day of Februarv. 1984. 

This  i s  a Case S ta t ed  by D i s t r i c t  J u s t i c e  Brian Kirby f o r  t h e  

de te rmina t ion  by the  H i g h  Court of a ques t ion  oT law a r i s i n z  i n  proceedings 

before  him, and i n  e x e r c i s e  of t he  j u r i s d i c t i o n  confer red  on him by Sec. 52 

of t he  Courts (Supplemental ~ r o v i s i o n s )  .4c t , 1961. 

The ques t ion  of lew which roqu i r e s  determinat ion i.3 vhetber  the 

Applicants ,  P o l i o  Homes Limited, are precluded by t h e  p rov i s i cns  of  the 

Housing {Pr ivc t e  Rented Dwellings) (Amendment) Act, 1983, Sec . 5 ,  sub-sec . 

(6) from proceedine before  the D i s t r i c t  Court with un a p p l i c a t i o n  under The 

Housing ( p r i v a t e  Rented Dwellings) Act, 1982, Sec. 12, f o r  .an Order t o  f i x  

terms ( inc lud ing  r e n t )  f o r  the  l e t t i n g  of a premises a t  8 Carnew S t r e e t ,  



Dublin 7, held by the Respondent a8 tenant to the  Applicants. rrl 

The problem has arisen i n  the following manner. On the 7 t h  Ju ly ,  1983, 

Notice of Application, duly stamped, and signed by the So l i c i t o r  f o r  the 

Applicante, pursuant to  Sec, 12(1) of the sa id  Act of 1982 was, with two 

copiee, presented a t  the D i s t r i c t  Court Office f o r  the a l loca t ion ,  and- 

inser t ion therein ,  of a date ,  time and place f o r  hearing, and a cour t  record 

number. 

The hearing date a l l o t t ed  wae the  24th November, 1983, and tha t  date, 

and a time and cour t  and record number were inse r ted  the D i s t r i c t  Court 

Clerk i n  the Botice, and the  copies,  and the o r ig ina l  Notice and copies were 

handed back to  the Applicants ' So l i c i t o r  on the 7 th  July ,  1983. 

The date  of enactment of the Act of 1983 waa the  13th July, 1983, and 

i t  came in to  operation on the  2nd August, 1983 by Minis ter ia l  Order Ro. 22 1 

of '  1983. Sec. 5 of that Act provides that appl icat ions  may be made to  the 
yar; 

Rent Tribunal es tabl ished under the Act (or, i n  ce r t a in  cases, t o  n rent  

t-7 

off icer)  to f i x  the tenas of the tenancy of premises which were formerly 

rr 

regarded as "controlled premises" under the Rent Restrict ions Acts, and 

e 

sub-sec. (6) of Sec. 5 provides as fol1one:- 

fl 

" ( 6 )  No Application may be made under sect ion 12(1) of the Act of 

yrr 
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1982 e f t e r  t h e  commencement of t h i s  sec t ion" .  

The Notice of Applicat ion t o  t h e  D i s t r i c t  Court i n  t h e  p re sen t  ca se  had 

no t  been served  by t h e  time the  1983 Act came i n t o  fo rce ,  It was served on tile 

Respondent by r e g i s t e r e d  pos t  on the  10th  October,  1983, and on t h e  12th 

November, 1983, t h e  Notice,  wi th  s t a t u t o r y  d e c l a r a t i o n  of s e r v i c e  endorsed 

thereon ,  was lodged Kith t h e  D i s t r i c t  Court Clerk. P r i o r  t o  t h e  s e r v i c e  of t h e  

Notice by r e g i s t e r e d  p o s t ,  t h e  Applicants '  S o l i c i t o r  had w r i t t e n  t o  the  

Respondent on the  3 r d  October,  1983, g i v i n g  him n o t i c e  o f  t h e  Applicants  ' 

i n t e n t i o n  t o  app ly  t o  t h e  P i s t r i c t  Court u d e r  Sec. 12 o f  t h e  Act of 1 9 U .  

Before t h e  m a t t e r  came on f o r  hea r ing  be fo re  t h e  D i s t r i c t  Court on the 

24th  fiovember, 1983, an a p p l i c a t i o n  was made t o  t h e  D i s t r i c t  J u s t i c a  on t h e  

18th  November, 1983, t o  d e c l i n e  ju r i sd i c t ion  i n  t he  ma t t e r  by reason  of t h e  

ove r r id ing  p rov i s ions  of Sec. ~ ( 6 )  of t he  omendins Act of 1983, and t o  r e f e r  

f o r  the  de te rmina t ion  of t h e  Hign Court t h e  ques t ion  whether i n  the 

circumstances o f  t he  p r e s e n t  case  the Applicaats  e r e  now entitled t o  go a??ead 

with t h e i r  a p p l i c a t i o n  under  t h e  Act of I982 o r  =e confined t o  such r i g h t s  as 

a r e  g iven  t o  them by the  amending Act of 1983. 

Tnne d e c i s i o n  of t h i s  ques t ion  appeers  t o  me t o  t u r n  upon t h e  

cons t ruc t ion  which should be placed upon the  phrases  " the  l and lo rd  o r  the  
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F 

tenant  of a dwelling . . mav apvlv t o  the Court", as found i n  Ssc. 12, sub-sec. 

(1 ) of the  Act of 1982, and "no a p e l i c a t i o n  mav be made under sec t ion  12(1) rn 

of t h e  Act of 1982", as found i n  Sec. 5 sub-sec. ( 6 )  of t h e  amending Act o f  a-7 

A t  what stage should t h e  Applicants be regarded ts having "applied" to  
F 

the D i s t r i c t  Court under Sec. 12 (1 ) of t h e  Act of 1982 - when the  Notice of  
9- 

Application, duly stamped and with the d a t e  of  hearing and Court limber 

F 

endorsed thereon,  was handed back t o  t h e i r  S o l i c i t o r  f o r  se rv ice ,  o r  then they 

I- 

complied with Sec. 12(5) of  t h e  Act of 1982 which requires  t h a t  - 
m 

"The landlord o r  tenant  making a n  appl ica t ion under subsection 

(1)  s h a l l  give one month's no t i ce  i n  wr i t ing  t o  the  o t h e r  party of  h i s  " 

in ten t ion  t o  make the applicat ion"? F 

In  the f u r t h e r  a l t e r n a t i v e ,  can it  be s a i d  t h a t  appl ica t ion i s  not made 

t o  the Court f o r  t h e  purpoee af t h e  Section u n t i l  the  matter  comes on f o r  
m 

hearing? 
m 

Rule 7(1) of the  D i s t r i c t  Court ( ~ o u s i n ~  ( p r i v a t e  Rented IXrellings) Act, 

rr. 

1982) Rules, 1982, (s.I. Nd. 296 of 1982), provides as follows:- 

m 

"7(1) An app l ica t ion  under Section 12(1) of the Act f o r  an  Order 
f i x i n g  the  terms of a tenancy s h a l l  be by not ice  i n  t h e  ? o m  
3 which s h a l l  be served on the o t h e r  party". F 



Form 3 i n  t h e  Schedule of Forms is short and simple. It merely r e c i t e s  

. . 
"TAKE= NOTICE t h a t  ......... .of ........... be ing  t h e  l sndlord / tenant  of 
the  dwel l in  ........ i n  t h e  cou r t  a r m  and d i s t r i c t  a f o r e s a i d  t o  which 
s e c t i o n  8(1 7 o f  t h e  Act r e l a t e s ,  w i l l  apply t o  t h e  D i s t r i c t  Court to be 
he ld  a t  ..... on the  ..... day of ........ 19.. a t  ..... m. f o r  an 
order f i x i n g  t h e  terms of the tenancy of  t h e  dwellingt1. 

It is a l s o  r e l e v a n t  t o  n o t e  t h a t  Sec. 14  of t h e  Act of 1982 empoirered 

the Court,  when f i x i n g  t h e  r e n t  under  s e c t i o n  12,  t o  o r d e r  payment of t h e  

d i f f e r e n c e  between t h e  r e n t  f i x e d  by t h e  Court and t h e  e x i s t i n g  r e n t  ( o r  p a r t  

of such d i f f e r e n c e )  i n  r e s p e c t  of  the  per iod  f r o m  t h e  d a t e  of t h e  s e r v i c e  of 

n o t i c e  of i n t e n t i o n  under subsec t ion  (5)  of  t h a t  s e c t i o n  and t h e  d a t e  o f  t h e  

o r d e r  of the  Court.  Counsel f o r  t h e  Respondent suqgested t h a t  t h i s  was an 

i n d i c a t i o n  t o  be de r ived  from t h e  S t a t u t e  i t s e l f  t h a t  t h e  proceedings could 

be regarded as having  been comenced when n o t i c e  of i n t e n t i o n  t o  apply was 

served on t h e  o t h e r  pa r ty .  

The Appl icants  s a y ,  i n  e f f e c t ,  - "We were n o t  affected by t h e  provis ions  

of Sec. 5 (6) of the Act of 1983, because by t h e  time t h a t  Act was passed and 

brought  into ope ra t ion  we had a l r eady  "applied" t o  t h e  D i s t r i c t  Court by meas 

of t h e  s t e p s  taken  on o u r  behalf  on t h e  7 t h  J u l y ,  1983. From that time onwards 

the  D i s t r i c t  Court had s e i s i n  o f  t h e  c a s e ,  bu t  we were bound.by t h e  Act and 

the  Rules made thereunder to t ake  c e r t a i n  o t h e r  procedura l  s t e p s  be fo re  t he  



F matter ac tua l ly  came on f o r  hearingR. 

I cannot agree that t h e  Applicants should be regarded 8s having #7 

"applied" t o  the Dia t r i c t  Court within the meanin(: of Sec. 12 ( 1 )  of the Act 

of 1982 when they obtained a date and time and Court number f o r  t h e  hearing 
Im 

of the  appl icat ion and had these par t i cu la r s  together with a record number 
F 

endorsed on t h e i r  or iginat ing document by the Diatrict  Court Clerk, and the 

F 

document returned t o  them f o r  service,  

8- 

I am of opinion tha t  the meaning and in ten t ion  of Sec. 5(6) of  the Act 

*n 

of 1983 i s  to  h a l t  i n  t h e i r  track8 any appl icat ions  which have not come on 

f o r  hearing before t h e  D i s t r i c t  Court a t  the time of the  coming i n t o  operationC 

of the  Act, and t o  compel the pa r t i e s ,  i f  they see  f i t  to  do so, to r e s o r t  " 

instead to the Rent Tribunal o r  to  a r en t  o f f i c e r  appointed under the amending- 

The only document t h a t  need be served under Sec, 12 of the Act of 1 982 
r" 

i s  a "notice of in ten t ion  t o  malce an application",  and thia i a  what is found 
r: 

i n  the Form scheduled t o  the  Rules adopted f o r  the  purposes of t he  Act. 

C 

This form may be contrasted with the forms found i n  the  Schedule to 

r 

the Rules of the  Ci rcu i t  Court deal ing with appl icat ions  formerly made under 

(r: 

the provisicns of  the Rent Reatric t ions  Acts, and t h e  Landlord and Tenant 
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Acts, and which, without exception, conmence with the  words, "TAKE NOTICE 

t h a t  t h e  above-named Applicant of ..... hereby a ~ ~ l i e s  to the  Court 

s i t t i n g  at  .....", 80 t h a t  t h e  Notice i s  i t s e l f  couched i n  language 

appropriate t o  an a p p l i c a t i o n ,  r a t h e r  than a no t i ce  of in ten t ion  to  apply a t  

some time i n  the  fu tu re .  

AE t o  when proceedings may be regarded a s  having commenced i n  e i t h e r  

cour t ,  t h e r e  i s  a l s o  a discrepancy which may be of some s igni f icance  a s  

between the  D i o t r i c t  Court Rules and t h e  Ci rcu i t  Court Rules i n  r e l a t i o n  to 

ordinary c i v i l  proceedings. 

Rule 114 of t h e  D i s t r i c t  Court Rules, 1948 s t a t e s ,  

"All c i v i l  proceedings s h a l l  be o r ig ine ted  by the  i s sue  and se rv ice  
i n  t h e  manner h e r e i n a f t e r  provided of a Civ i l  Process i n  t h e  appmpria te  
fonn. 
A C i v i l  Process s h a l l  be deemed t o  have been issued when i t  hss  been 
stamped, s igned and handed o r  sen t  by post  to n sumnona server1'. 

Order 5, Rule 1 of t h e  Ci rcu i t  Court Rules, 1950, is as fo l lous :  

"1 . C i v i l  proceedings in the  Court s h a l l ,  unless otherwise provided 
by S t a t u t e  o r  by these  Rules, be i n s t i t u t e d  by the  i s s u e  of a 
C i v i l  B i l l ,  which s h a l l  be i n  accordance with one of t h e  Foms 
i n  t h e  Schedule ......". 

A s p e c i a l  procedure was devised f o r  t h e  purpose of Sec. 12 of the Act 

of 1982 which did not requ i re  the  use of a C i v i l  Process. A t  b e s t ,  fmn the 

Applicants '  point of view, I am of opinion t h a t  t h e i r  app l i ca t ion  to the  

D i s t r i c t  Court might be regarded a s  having been made when they gave not ice  



F" 

of i n t e n t i o n  t o  apply by s e r v i c e  of the  r e q u i s i t e  document on the  bsponden t ,  

w 

i n  compliance with Sec. 12 (5)  of the  Act of 1982; a t  worst,  when the  

app l i ca t ion  was l i s t e d  f o r  hear ing  before  the Court. I n  e i t h e r  even t ,  they 

a r e  out  of time by reason of t h e  provis ions  o f  Sec. 5 (6)  of the  amending P 

Act of 1983 and t h e  learned D i s t r i c t  J u s t i c e  has no opt ion  but t o  dec l ine  
yw 

j u r i s d i c t i o n  accordingly.  
m 

Mr. Irkcracken, f o r  the  Applicants ,  urged t h a t  the onending Act of 1983 
fl 

should be construed,  i f  a t  a l l  poss ib le ,  i n  a manner which would be c o n s i s t a n t  

t- 

with the  Const i tu t ion .  He f u r t h e r  contended t h a t  t o  deprive the D i s t r i c t  

(" 

Court of its j u r i s d i c t i o n  to hea r  and determine a mat ter  which was l i s t e d  f o r  

CT 

hear ing  before i t ,  and t o  t r a n s f e r  t h a t  j u r i s d i c t i o n  to  a  ley t r i b u n a l ,  would 

amount to  an uncone t i tu t iona l  in t e r fe rence  with t h e  adminis t ra t ion  of j u s t i c e  
" 

by the  Courts,  similar t o  t h a t  which had a r i s e n  i n  the  circumstances of the  

Sina Fein Funds case ,  ( ~ u c k l e y  & Ore.   inn ~ e i n )  .v. A.C. & Anor., (1550) 
F 

IR 67 , and in The S t a t e  (c.) .v. The Minister  f o r  J u s t i c e ,  (1967) I R  106. 
rr 

I have a l ready given my conclusion a s  t o  the  manner i n  which, i n  
CP 

my opinion, Sec, 5, sub-sec. (6)  of the  Act of 1983 must be i n t e r p r e t e d ,  

fl 

I consider  t h a t  i t  would be inappropr ia te  f o r  me i n  the  present  proceedings,  



to express any view on 'the constitutionelity of that Act, or any part 

the reof. 



Note - 
Counsel for  the Applicants:- Brian HcCracken S.C.; with h i m  Richard 

Besbitt , B.L. ,  (instructed by Andenan & Co., Solicitors). 

Counsel for the Respondent:- Hary Robinson, S.C. ; with her, Bridget 

Barry, B . L . ,  (instructed by ...... ............... . . . . . . . , ~ o l i c i t o m ) .  
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