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Judgment of Mr. Jus t i ce  McWil1ia.m d e l i v e r e d  20 t h  February 

r.1r. Sean 3. ~ c ~ e r m o t t  was duly ap!)ointed as a r b i t r a t o r  t o  

i 

p :: c o u n t y  Council . ,  no p l a n n i n g  a u t h o r i t y ,  ao a rc:;ult  of t h e  refusal  I < 
! 

of t h e  County Council and, on a p p e a l ,  An Rord P l e a n a l a  t o  give  

p e r m i s s i o n  f o r  a propooed devolopmont ontai1i.n:: t h e  c o n s t r u c t i o n  

seventy-five and a half a c r e s  at Mount~orrcy nn(1 n r i n a n ,  Malahj.de 

Rocd, Co. Dubl in .  

When the a r b i t r a t i o n  com?nenced on 20th J a n u a r y ,  1983, the 

P J  was ad journed .  On t h e  r e a m p t i o n  of  t h e  h e n r j n g  on 7 t h  March 1983 
i 

* 

["" ii Oranse a d m i t t e d  t h a t  it d i d  n o t  have s u f f i c i e n t  i n t e r e s t  i n  part 
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t he  l ands  and a l s o  t h a t  t h e r e  was an e x i s t i n g  permission f o r  

i n d u s t r i a l  development i n  a f 'urther p z r t ,  s o  t h a t  t h e  a r e a  of land 

in r e spec t  of which compensation was claimed was reduced t o  

approximately fo r ty - f ive  acreo. 

~ l t h o u g h  the  word us~tbsequent lyN is  used i n  t h e  case s t a t e d  ; 

it would appear t h a t  it was a t  t h i s  s t age  t h a t  an undertaking dated 

19th January, 1983, executed under t h e  provis ions  o f  s e c t i o n  55 o f  

t h e  Local Government (Planning and ~eve lopment )  Act, 1963, was 

produced t o  t h e  a r b i t r a t o r .  I t  had no t  previous ly  been furn ished  

t o  Grange. 

The undertaking i s  in tho fol lowing terms:- 

"ORDER: I liereby undertake t o  g ran t  permission f o r  the  cons t ruc t ion  

of i n d u s t r i a l  bu i ld ings ,  h o t e l  o r  s t r u c t u r e s  f o r  the  purpose of 

enter tainment  o r  any combination thereof  on lands  t o  which planning . 

app l i ca t ion  T.A. 322 r e l n t e a  s u b j e c t  t o  condi t ions  i n  r e l a t i o n  t o  a 

matters  r o f e r r e d  t o  i n  paragraphs ( e ) ,  ( A )  and ( h )  o f  subsection ( 2  

of s e c t i o n  26 and paragraph ( c )  o f  subsec t ion  ( 1 )  of Sec t ion  56 o f  

the 1963 Act." 

Sec t ion  55 o f  the Ac t  o f  1963 provi.dea as follows:- 

( 1 )  I f ,  on o olaim made t o  t h e  planning ~ u t h o r i t y ,  it is shown 
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5 that, as a r e s u l t  of a dec is ion  under P a r t  IV of t h i s  ~ c t  involving i; i, ,1 4 1 r [ I / 

i 
i a ref'usal of permiseion t o  develop l a n d  o r  a g r an t  of such 

1 

$" 
t 
i 

1 4  permisoion s u b j e c t  t o  condi t ions  ( o t h e r  than such condi t ion  as i s  
1 

i" i ; r e f e r r e d  t o  i n  paragraph ( e ) ,  paragraph (G) o r  paragraph (h)  of 

I .  
I 

subsection ( 2 )  of s e c t i o n  26 of this Act) t h e  value o f  an interest 1 I 

4 .  I 

r i of any person e x i s t i n g  i n  the  land t o  which t h e  d e c i ~ i o n  r e l a t e s  

i 
1 

f" s a t  the  time o f  the  dec i s ion  is reduced, such pereon shall, subject 
! j 

I 

t o  the provioionn of' t h i o  Par t  o f  this Act, be e n t i t l e d  t o  be pa id  ! /it (( 
' 1  

i 
i 

by t h e  planning a u t h o r i t y  by way of compensation the amount of auch I [ 
4 

; reduct ion  i n v a l u e  and, i n  the case o f  the  occupier  o f  the l and ,  . ;, 

r l 
1 11 

11 

I ! I ,! 
i 

t he  damage ( i f  any) t o  h i s  t r a d e ,  business  o r  profession c a r r i e d  on 

i ; 
: 

on t h e  land .  

r j-: (2 )  I n  determining reduc t ion  o f  value for t he  purposes o f  t h i s  
l +  1 

*:j ; 
? I  

--. . fl 

9 
i 

.;;kction, regard  s h a l l  be had - r ! ; 1~ [4 j ,  t q  '. <, 

:; 36" 
(a) t o  any permission under t h i s  Act t o  develop the  land I r y.' 0 

I j  I 

e x i s t i n g  a t  the  time of t he  d e c i s i o n ,  
pl l ! 
I d 
1 < I I 

i (b) t o  any under taking  t h a t  may be given t o  p a n t  permission i 
t o  develop the land i n  t h e  event o f  application being 

! 

I 

made under t h i s  Act i n  t h a t  beha l f ,  and i 
' I  
i 

(c) t o  the f a c t  t h a t  exempted development  may be c a r r i e d  out : 

on the l a n d ,  



and,  i n  a caee where t h e r e  has  been ;r refr~:;n.l o f  p o m i o s i o n ,  t h e  

i 1 
1 c a l c u l a t i o n  s h a l l  be made on t h e  b a s i ~  t h a t ,  if permission had been 
4 

g r a n t e d ,  any c o n d i t i o n s  which might rcanonul>ly have been imposed in  

r e l a t i o n  t o  m a t t e r s  r e f e r r e d  t o  i n  pal-agrnphs ( e )  , (g) and (h) o f  

T 
i s u b s e c t i o n  ( 2 )  o f  s e c t i o n  26 and paragraph ( c )  of  oubsection ( 1 )  o f  

s e c t i o n  56 o f  t h i s  A C ~  ( b u t  no o t h e r  condi.t;J.ons) would have been 

F imposcd. 

1 
i ( 3 )  I n  de t e rmin ing  r e d u c t i o n  o f  va lue  f o r  t h e  purposes o f  this 

F" 

i s e c t i o n  i n  a ca se  i n  which t h e r e  has been a dcc is ion  i n v o l v i n g  a 

P 4 
1 r e f u s d l  o f  pe rmi s s ion ,  i t  shall be aosuncd tha t ; ,  a f t e r  the decis ion.  

I 
1 and apar t  from any yuch unde r t ak ing  i ~ g  i s  :n+- tiona on ad i n  subsec t ion  i 

I 
m i 
i 
1 1 ! ( 2 )  o f  this o a c t i o n ,  permiss ion  under  t ! ~ r i ! l  Act riould n o t  be granted 

f o r  any development. 

r' ! 
! S e c t i o n  57 p rov ides  ao fo1lowo:- 

I 

I 

1 " ( 1 )  cornpenoation under  s e c t i o n  55 of . t ! l i : l  ~ c t ;  o) ln l . l  n o t  be payable, r 1 
I 
1 i n  r e s p e c t  o f  a d e c i s i o n  whereby pcr;nis::ion to develop l a n d  18 

I"" 4 
i i 

$ 
I 
i re fused i f ,  n o t w i t h s t a n d i n g  thrtt r e  i'u3:11, t h e r e  iu available with 

y 1 
I 
1 r e s p e c t  t o  that l L m d  p e r m i s s i o n  for devc?loprnent t o  which this 

F i 
s e c t i o n  a p p l i e s  o r  if compensntion h n s  already been p a i d  under  I 

I 

pm i 
s e c t i o n  55 of '  this Act by  r e f e r e n c e  t o  n prcviou:, d e c i s i o n  under If 

I I 



P a r t  IV o f  t h i a  Act i n v o l v i n g  n r e f i ~ o n l  or" permi3sion.  
r" j 

(2 )  Where p e r r i n a i o n  f o r  development t o  ~ l ~ i c f ~  t h i a  s e c t i o n  a p p l i e s  

i n  a v a i l a b l e  with r e s p e c t  t o  p a r t  only  o f  t he  land, t h i s  section 

s h a l l  have e f f e c t  on ly  i n  s o  far a3 t h e  i n t e r e s t  s u b s i s t s  i n  that 

p a r t .  

(3)  Where a c l a im  f o r  compensation under  t h i s  Park o f  t h i a  Act is 

made i n  r e s p e c t  of an i n t e r e s t  i n  l a n d ,  perminsl-on f o r  development 

t o  which t h i s  a e c t i o n  a p p l i e s  shall be taken f o r  the purposes o f  

t h i e  a e c t i o n  t o  be available w i t h  r e s p e c t  t o  t h a t  l a n d  o r  a p a r t  

t h e r e o f  i f  t h o r o  i s  i n  fo rce  wi th  r e s p e c t  t o  t h a t  l a n d  o r  a p a r t  a 

pant  of ' ,  o r  an unde r t ak ing  t o  g r a n t ,  pe rmiss ion  under  t h i s  ~ c t  f o r  

some snch development , s u b j e c t  t o  no co!itli t i o n s  o t h e r  than  

cond i t i on3  i n  r e l a t i o n  t o  m a t  t e r o  r e  f 'crred t o  i n  paragraphs ( e )  , 

r : ( g )  and ( h )  o f  s u b s e c t i o n  ( 2 )  o f  o c c t i o n  26 and paragraph (c )  o f  
I 

m a s u b s e c t i o n  ( 1 )  o f  s e c t i o n  56 o f  t h i s  Act. 

i 
I ( 4 )  T h i s  o e c t i o n  a p p l i e s  t o  m y  devulop~uvrlt oT n r e s i d e n t i a l ,  

f"" i 
I : 

t conuncrcial o r  i n d u s t r i a l  c h a r a c t e r ,  if th f t  davclopment c o n s i s t a  

I I 

t wholly o r  mainly o f  t h e  c o n s t r u c t i o n  o f '  hou.sea, Rats,  shops o r  

P :  
r i  o f f i c c  premineo, h o t e l s ,  gar:if;cs nnd I:,: t r n l  f i l l i n g  s t a t i o n s ,  

F. 
I t h e a t r e s  o r  s t r u c t u r e s  f o r  t h o  pul.po:~e o f  cnt -er ta inment ,  o r  
1 ,  



. 1 .  
f 1 .  6 .  

. !  

F 
i n d u s t r i d  b u i l d i n @  ( i n c l u d i n g  warehouocn) , o r  any combination 

1 I thereof . I t  

I 
1 r i 1 

1 On beha l f  o f  Grange i t  h c s  beer1 argued t h a t  t h e  undertaking 

r I 

I j 
I g iven  by t h e  Connty Counc i l  i o  n o t  3uff ic icn. t ;  t o  s ~ t j s f y  the 1 

i 
I " * '  
; i prov i s ions  o f  s e c t i o n  57. I t  1.s subrnl.ttec3 t h a t  t h e  d e c i s i o n  t o  t h e  .. 

I 
i " c o n t r a r y  g iven  by Cannon, J , , i n  t h e  case o f  Byrne .v. Dubl in  I 

I 
I 

i 
f I r ? County Council  (1983) 2 1.L.R.bI. 213, u n d e r  a lmos t  i d e n t i c a l  f a c t s  ' ' 

i 
J:  1. 

4 I 
1 r j with r ega rd  t o  t h o  t ime  of  t h o  e x e c u t i o l t  01 t h e  under tak ing ,  need ' a 

I .  
1 

j 
n o t  be fol lowed because i t  was n o t  a rgued i n  t h ~ t  case  t h a t  t h e  

I 

I i j  I" 1 / 
1 , I  

i L :  

, p r o v i s i o n  o f  a n  u n d e r t a k i n g  a t  such a l a t e  s tage  depr ived the 
P t I 

I ; , 1  I 
I I I 

i c l a iman t  o f  h i o  ri&t t o  zpply  Lo An Ford P l e a n a l a  under  the  ! 
m I 
I 

I 

L j p r o v i s i o n 3  o f  n c c t i o n  50 o f  t h e  Act f o r  2 d e c l a r a t i o n  t h a t  it would 
' 

I L 

r 1 not be j u s t  tilo r ea sonab le  t h a t  t h e  payment o f  compensation would 
5 *, ,#' 
.; / 

r( i ,;\tib' gi, 'pPeventod by t h e  p rov io ions  o f  sect ion; l  56 o r  57 o f  t h e  ~ c t .  
I .  
I J 

Y' ,I .I,\ ::- /' 

rn jyyy' Subsec t ion  ( 1) o f  S e c t i o n  58 o f  the A c t  provides  as follows:-  ' 
! 

J !  
2 

p 4  
"Mhore, i n  a cane determined 011 a n  n p p c n l  ~ m d c r  P a r t  IV of  t h i s  

I ,I 
I ! 

i ~ c t ,  permission t o  devel-op any land  h a s ,  save I n  R case  r e f e r r e d  t o ,  
f""" 1 
I i 
' I i n  oubocct ion ( 2 )  o f  this a c c t l o n ,  bccn 1.c-3 f'u:;ed o r  hao  been granted 
v i 

' 1  s u b j e c t  -t;o ally c o n d i t i o n  r e l a t i n g  t o  any  o r  t h e  rn:r t ter~ s e t  o u t  i n  
i 

fm i 
1 

i paragraph0 3 and 4 o f  Part 11 o f  t1:c ' r h i r d  : ' ,cl~cdule t o  this Act, 

4 
3 

P -1 
1 ' (  

I-" 
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of s e c t i o n  56 or s e c t i o n  57 of t h i s  h c t . "  

~loCh%q osn$drfl&d &in sukse~tbon [ t )  of oeet&on 56 sr @eation 

thia ~ c t  a h d l l  prevent compensation being paid  if, an application 

having been made in that behalf w i t h i n  (but  not after)  two mo 

@t* Wd nptaL$m%n~ e9 %bg t l e ~ d a l e n  b$ t&@ Prmnh+eF+. 

I am in agreement with the observations of Gannon, J., 

regard to the uneatisfactory nature of t h e  s t a t u t o r y  provisions : ,  

under considoratisn. In particular, acction 55( 2 )  (b) woul 

have a l i m i t e d  operation owing t o  t h e  provisionrr of section 57, an8 

section 58 should, in my opinion, have related the period of two 

months to the date of t he  notifioatian to a claimant of th 

of an undertaking. I: accept, however, t h i ~ t  1 have to apply a 

s t a t u t e  as I f i n d  it and t h a t  I am not e n t i t l e d  to substitute 

provisions which I consider t o  be more a u i t n b l e  or more equitable. 

~ o c o r d i n g l y ,  1 am of opinion  that an undertaking given at the t h e  

of an arbitration is suf f i c ient  fo r  t he  purposes of section 57 

although 1 would cer ta in ly  a l l o w  the co:-;ts of an #rbftra;t i~zl  to a 3 



claimant under such circumstances. 

~t has also been argued t h a t  the undertaking may o n l y  be 

aa the aamg bw*a a9 a perroisaicn may be g5va ua&m s & @ i i ~  

26 af the &a% wL%h .hre&acrrd tD %he p~trvioi~ne bP WiG @rw&lpp&% p W  

@a W@k ~ & b *  wWM &fend 'UgdnB * ~ ~ ~ v o X ~ ~ B P E ;  a m  

~Xthough there ia no such f i n d i n g  by the a rb i t r a to r ,  the part ies  

appear to have accepted t h a t  t h e  a r e a  in question ie zoned p a r t l y  

f o r  l i ght  Industrial  development and p a r t l y  f o r  agricultural 

industrial. b u i l d i n m ,  h o t e l  or structures for t h e  purposes of 

entertainment or a q  combination thereof, t h a t  the  various purposes 

mentioned in the subsection are governed by -t;hc first part of the 

subsection and can only  come within  the  s e c t i o n  if these purposes 

a m  o f  a residential ,  commercial or i n d u s t r i a l  character, and that 

hotels or structures f o r  the purpose of' enter tainment  cannot come 

within theee overriding purposes. I prefer to accept that t h e  

eubsection i t s e l f  def ines  what a r e  t o  be considered purposes which 

are t o  be considered as of a r e s i d e n t i i l ,  commercial or i n d u s t r i a l  

character, and I am n o t  prepared to say t h a t  the purposes mentioned 



an undertaking for p c m i o s i o n  f o r  induntrial bui ld ings ,  ho te l  or 

the object of avoiding the payment of' compensation of i t se l f  

what is the best  course to adopt and the fact that it may be 

a u t h o r i t y  to take advantage of them, provided that the final 

otmtzarn~ far the ~ I Z ' X * ~ Q B @ -  ~f @nt~rta%rmea% or ad3 coab2m%ib51r 

%hem@? 49 &&*s a% @ + o ~ ~ o  *n% e r n  @'m #& ff %he ~ ~ & * p t & i * g  

wep given .Zn 3enuar;rr, lW, whan %he a p $ l l ~ ~ % i g s  rebt-@ kp t% -@I!: 

md the, t421derbkixqg ms*, %herefore, be treated ~ E I  havPw bees 

a d  th@r f&J f  g51f!a a&haQ* ki- ffde;&~. 1% nut sem %a me &a% 

neeasearily mrifrtss auch an uodertak5ng improper. Thsse g+rtQVi8&a,l)ns, , 

>az@ c s @ h l ~ e B  %n the A& $9 emhI@ a p3.wrzIflg 65q1tharl%3 t& &e&&&~ 

does no% Lie @Leer f"rsudulm% or  d i ~ h o m ~ t  af @ p h w h g  

pw$%&na ia e c t  %he pZ-Qzg ,auth~~;1:5.%~ na% m. t%B&&& k b  

provis ions of the development plan .  

In th is  case, it does not come well from Grange t o  allege 



1. . ii .' 
4 I": ' 10. 

i fi fraud or  dishonesty on the  p a r t  of the  County Council i n  vi 

-4 

claims with regard t o  l a n d  t o  which it had not s u f f i c i e n t  t fi 
3 i t e  f a i l u r e  t o  d i sc lose  previous p lann ing  permis s ions . fi 
- The anawere t o  t h e  questions asked w i l l  be:- 

I 

0 "i 1 .  he undertaking dated 19th January 1983, is a v a l i d  

"i 6 under the provisions of eect ion 57 o f  the ~ c t  o f  1963. 
1 4 fl 2.  his undertaking precludes Grange from recovering co 
i .4 
ri purauant to  s ec t ion  55 o f  the  ~ c t .  

.! 
. j  fi 
.i fl 
i fi 

'I $ 
-i 
. i p .  
.- i 

-i f l .  I 
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