
LGJUCULTURE et de la REVOLTJTIOH 1 I;];:. 1 
AI':RAI HE ( O P F ~ C B  RBGI OMAL de s V I A ~ I B S  do I, t EAST) 
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JUDGIqlBTTT delivered the 16th day of Fabruxry, 1984 by Keane J. 

This i s  an a p p l i c a t i o n  f o r  an i n t e r l o c ~ l t o r y  in junc t ion  

- . - 
I ,'ii ;;i res-brainin:: tile second-named Do fcnd : .~n t  ( 'Ithe I r i s h  Brink") from 1 .ii,:ii<. 
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making pay men I; t o  t l ~ u  First-n:uncd be S.'cnd;m,l ( tl! o h p r , g u )  and/or i /I$. 
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~ m l c ~ )  ulldcr t110 prov i s ions  of il per.Cormancs guarantee .en tered  
:.;I 
I" ._ i 

i n t o  by the Irish aank and the Alser ian Danls on the 21s t  septembe 
. .-I!. 

1 983 pi, 
:4 
,.jI' ~ h c  c i~-r:~rn~ tances i n  IJII i.ch the applic:~.L;ion c m e  before me ar 
.: 3 4. 

as followu. 'phe I'l:.~inl;i.['LTo ( It the ! ;c l le rsN)  c a r r y  on business  a 
;:i r 1" 

: I  ; *< ?, 
.. .I. meat expozvt;r?~:;. In ~ c p t e ~ ~ b e r  1':1I?3 they entered i n t o  a contract r' 3 

-.;2 
.9 l.3' . for .(;ha 3:~:1(? o T  meat to t11c bu:/c?.~-::. 'I.'he mci11n-1; of meat which 

agreed t o  : iuppI 

# .  



i 
I I  i n  Alger ia  i n  t h r e e  shipments on s p e c i f i e d  da tes .  A r t i c l e  18 of 1 i ?i  1 1 i i 

1 t he  con t rac t  requi red  t h e  s e l - l c r  to give a guarantee of "e;ood 
i ; ! 

1 (US$\ lB.Lj00) i n  favour  of  t h e  buyers. I n  o rde r  t o  ob ta in  t h i s  

executionlfl of the  c o n t r a c t  i n  a sum represen t ing  five per  cent  of 

t h e  total amount of  t h e  cont rac t .  T h i s  was done by means of a 
1 

'I I"" . i  
guarantee,  i t  was necessary I'OY bile s e l l e r s  t o  procure t h e  

r 
! 

. '  

I ,  1 1  
1 

* .  

i s s u i n g  by t h e  I r i s h  Bank to the A l l ~ c r i a n  Bank of a matching ' i  i 

0 '. 

r" 1 L'rom the  A 1 ~ e r i . m  Bank in t he  required amount 
S 

1 4  1 performance e a r a n t e  e 
I " " !  
i 1 1 : ;  ; 

- 1  The performance marn~ltetz wag issiied on the 21s t  September 

F l  1 

I I" lill ! j l  I 
1903 and took t h e  form o 1' a t f? l e x  i French from t h e  I r i s h  Bank . 

i I I 

I 
/ /  I 

\ t t o  t h e  A16;erinn Bank, of w f ~ i c i l  the I'ollowing is  a rough 

t r a n s l a t i o n :  
I 1 1 1 : 1 / /  

" A t  the  lVequest of our c l i e n t 3  ( t h e  s e l l e r s )  p lease  i s sue  ; i r  d 
; 9 

1 I 
I t  

your guarantee i n  favour of ( t he  buyers) in the sum of U . 3 .  I I :  
' I 

d l o .  1 ii3.500 roprcoc~lt int ;  I'ivc p e r  cent  of the C. and F. 1 I ;  
i 1 ;  

i 1 1  

value of a c o n t r a c t  L'or :rbout 1,500 tonnes viandes bovine 

confielee desassee. 

"YOUI* p r r r a n t e e  shoul  d I~l~cornc o p e r a t i o n : i l  immediately as I ,j 

detailed below and vn! i d  i l l i t  i l t h i r t y  day8 a f t e r  r e c e i p t  by 1 



3. 

l l (  t he  b u y e r s )  o f  the  l a s t  s l ~ i p m e n t  u n d c r  t h i a  c o n t r a c t .  

l l ~ u n d s  undcr t h e  g u a r a n t e e  will be ava i l ab le  t o  t h e  

b e n e l ' i c i a r y  wi th in  twenty-one days  of r e c e i p t  o f  your  w r i t t e n  

s t a t e m e n t  and on t h e  I'ol l o r /  in:; c o n d i t i o n s .  

"A. Tha t  o u r  t o t e l  l i i t b i  1 i t,y w i l l  n o t  u n d e r  any c i r c u m s t a n c e s  

exceed U . 3 .  dls. 110.500.00 

B. y o u r  c e r t i f i c a t i o n  t h a t  (the buyero  have) demanded from :I. 
you on f o o t  o f  your  iylul-antee and 1;Ilnt y o u r  demand 

r e p r e s e n t s  t h e  amount 01 '  payment yo11 have  made t o  ( the  

b u y e r s )  i n  accordance  r . r i t ; I ~  your m a r a n t e e .  

c . ~ l l u t ,  you h o l d  a c c r t i i ' i  c: : tc  from ( tlie buyero)  e v i  

t h o  a l l e g e d  b reac !~  o l' (:CII:LP.IC t between ( t h e  s e l l e r s )  and 
I;. 

( t h e  b u y e r s )  . 
"In  t h e  e v e n t  o f  l i t i g a t i o n  to the scopc  o f  the present 

o b l i g a t i o n  and i n  d e f n u l t  of  : lat t lernent  the re  w i l l  be 

recoi l rae  t o  t h e  cornpetcnt AI.;:crian ; l u r i 3 d i c t i o n  and t 

o f  Algaria  w i l l  app ly .  

"To p r o t e c t  you we he reby  o!,en o u r  /,warantee number 200 f o r  

U . J  . d l  : I .  1 1 U. 500.00 i n  your* 1':~vour. Pu~ldr; under  t h i s  

guarantee are  avuilable act\ i n s  t you r  t c s  t c d  t e l e x  demand on 



u3 quo tin:: o u r  ,.guarantee nu~nl)c:r 200. 

"3pecia l  I n s t r u c t i o n s  

I 

plemle advise ( the buyero) by telephone of  the  opening of ' I  
i 1 

1. 

guorantcc. P lease  a d - f i ~ e  y0111. f p m a n t e e  ref: no. by r e t u r n  

4 
t 

t e l e x  . I8  

\ I! 

Following t h e  r e c e i p t  of  a t e l e x  from t h e  Algerian Bank on 
4 :  , 

: tho 29th September 1983 t h e  I r i n h  R:mk s e n t  a t e l e x  i n  prench t o  
3 

t he  Algerian Dank on the 30th 3epter:lber 1903 of which t h e  

5 " following is a rough t r a n s l a t i o n .  
! : I ?  

i ' . 
1 

+I  "we rcl'cr t o  your t e l e x  dirted 27th :;eptesher, 1983 and confirm ,i; 
P i 
I ! I  ' I! 

t h a t  llle guarantee is  p a y i l b l c  on f i r a t  w r i t t e n  demand without ,ll 

i 4 %\ 

i , fur t i lor  l 'o r j~ i l l i tg  and tlliil. ]):11*:1{~nplls ti : n ~ d  U are deleted.  i. ' . > r .  j'. P l e a u c  advise (tile buyer-)  by Lelepllone o f  the  opening of 
I 

A 

~t seems curious t h a t  tho  1 rj :;ti Ila~dc were prepared t o  accept 

$1 an unlimi tell r e s p o n s i b i l i t y  i ~ r ~ d f ? l *  t.1rt:i.r ~:lr;m tee ,  when the  mount  1 

- *  1 of the ~ 1 ~ o r i : l n  bank ~war:intcc w:in 1:zprc3:3ly l imi ted  t o  five per  P 4 
1 
,j cent  o f  the con t rac t  p r i ce .  T t  lnny be t h a t  tile reference  t o  

F" f 
-i parnenplln A and J3 i n  an e r r o r  :mr? t l~ l l :  the t e l e x  should have 

m .i 

3 3 r e f e r r e d  t o  paragraphs D and (:. ilov:c.vor, f o r  reasons which w i l l  

F J . . 
1 
4 
'9 

..1 -1 . . ,:. r A 



IJndcr A r t i c l e  1 4  ( 1 ) of the c o n t r : ~ c t ,  t21c meat w a s  t o  be 
! . I cto 

del ivered  i n  the  named Algerian p o r t s  i n  the  first week of 1 I .. 

5b 
5. \3 i 

I 

]~ovcn~l,c: I - ,  t , l rr :  tt1;l.rd wcclc o f  I~I t~vf?~r i t )c r  :tnd t h e  I ' i r - ~ l ;  week of 

i 
I 

appear s h o r t l y ,  I do no t  think anytihing turns on t h i s .  !I i 
4 s 

r 

s e l l e r s ,  In nn a f f i d a v i t  groundi n c  tho present  app l i ca t ion  r e f e r s  

December 1983. Mr Frank Robinson, who is a d i r e c t o r  of the  , 

1; 8 
t o  a t e l e x  dated 26th October 1983 from M r  Id'iouotapha Chabour of  : 

I 

i 

the buyern i n  which the s e l l c r a  are requested t o  arrange f o r  a 

d i fPerent  shipment programme, under which delivery would be made 

i n  the t h i r d  week of i~iovember, t h e  second week of December and 

the t h i r d  week of December. b!r liol)i.naon s a y s  t h z t  the shipments 

were duly m:ide i n  accordance wi ti1 tellis revised schedule. I n  

a d d i t i o n ,  Rr Oliver ~lurp lny ,  a n o t l ~ o r  d i r e c t o r  of' the P l a i n t i f f s ,  

deposes i n  a f u r t h e r  affidavit that on 18th  Deceriiber 1983 he met 

M r .  chabour i n  Constant ine;  and that a t  t h e  meeting M r .  Chabour 

assured him t h a t  t h e r e  would bo no penalties f o r  delay i n  

d e l i v e r i e o  under tho con t rac t .  De:;pitc t h i s ,  however, the  s e l l e r s  

were n o t i  Ciad by the I r i s h  13:mlc on t h e  10th ,January 1984 that t he  

gunran tee  I l i l t l  been c a l l e d  i n  I)y Iht: i,li:cri.ul Bank on the ground 



i 1 
lit * 

t h a t  he t r a v e l l e d  t o  Conutant;inc 1'0r a meeting w i t h  D?r Chabour 
I 

I 

on 5 t h  February 1984; but t h a t  1113 p r o t e s t a t i o n s  t h a t  the  buyers 
! 

I 

had 3011rjlt t h e  re-schedul-ing of t h o  de l ive ry  da tes  and t h a t  t h e i r  
, . 
: r; 

c a l l i n g  i n  or tho  g a r a n t o e  amounl(?d t o  obta in ing  money by f a l s e  I i ' . 
I 

pretence3 were ignored. i 
The p resen t  proceedings were i n s t i t u t e d  on t h e  6 th  Feburary 

1984 by t h e  s e l l e r s  claiming in junc t ions  r e s t r a i n i n g  the  I r i s h  t !  I ? 
I 

nnnk from mnking pnymcnt t o  t h o  Al.{prinn Dank under t h e  provis ions  A 
of  the  performance guarantee and d e c l a r a t i o n s  t h a t  they have 

1 complied w i t h  the terms o f  the con t rac t  between them and the  it f 

i I / /  
1 

i 
11 
II buyers, together  w i t h  damages Tor breach of' con t rac t .  On the  same 11 

$" 
I \  

;I , 

day they app l i ed  t o  rnc fo r  an inf .or im in junc t ion  r e s t r a i n i n g  t h e  1 
i 

r - /  
i 1 

i 
. I  I r i u l l  ~ n n k  rrom p ~ i n g  on foo t  of t h o  , p a r a n t e e  t o  the  Algerian ! 

4 
4 

$ 1  
. I  

I 

I ' Bank. I p a n t e d  t h e  in junc t ion  s o ~ i . ~ h t  which was t o  continue 
,! 1 I 
i r 4 u n t i l  ~ e b m r y  13th.  A t  -tihe Same Lime, I gave the  s e l l e r s  
1 
I 
1; 

l i b e r t y  t o  serve not ice  ou t  o f  thc  j u r i s d i c t i o n  on the  buyers o f  
i 

1 the  i s su ing  o C a concurrent  numsions. Ilefore t h e  13th February, 
f= 

! 
i the  I r i s h  I tnr~k appl ied  t o  Darrin:.;torl d., who was deal ing  with 
1 

I .1 
i the ctlnncnry l i S  t  , Tor an O r d e r  1 1  i:;(:!la1:in~ the in ter im i n  junction. i 

p 4, 
1 

1 ~ l e  decl ined  t o  accede t o  t h i s  of)~j l i ( : : l t ion ns t he  present  motion 
t I"" ; 
i 
? . I  

m *'I 
.LL . 



.; ! $ 
f o r  an in ter locu- tory  in jwlc t ion  t W J  due t o  be heard on Februmy 

i 
13th.  ! 

! 

1 
performance guarantees  of  t h e  type en te red  i n t o  by the  Irish 

I, 

Bank i n  the present  case have, it would appear, become a 
t 

recogniscd f't?!reure 0 f int;arn:ltional t rade  today. 1t has been s a i d  
I 

I 

i n  a number of r ecen t  English d e c b i o n s  t h a t ,  i n  the legal j 
con tex t ,  they m e  similar i n  mnny r e s p e c t s  t o  t h e  l e t t e r s  of credit  .. :, 

1 

with which the c o u r t s  have been t r a d i t i o n a l l y  more familias. 
." 
:i 
! - The I r i s h  Bank i n  the  present  cacje r e l y  on those  a u t h o r i t i e s  as 

! 
1 

1. es tabl iuhin l :  t h a t ,  because 0 :' tIlc importance of' such performance i4 
i; 
I 

par:rtlt;ce:: i l l  i n t c rna t ion l r l  comrnt:rce , the Dank s ob l iga t ion  t o  
I 0  

pay on foo t  of' them cannot 1)c ar'l'ectcd by tile nb:;ence of: m y  , I  
i .; I"" I; con t rac tua l  default on t h e  p a r t  ol' the  seller. The s e l l e r s ,  while 1 ; 

1 
T :  

1 
conceding t h a t  the  cams i n  ( jucst ion tmdoubtedly e s t a b l i s h  those 

I :  
I 

genera l  principles, urge t h a t  Lhcy :Ire a l s o  s u b j e c t  t o  the  

:1 qua l i f i c i r t ion  tihat tile bank is under no ob l iga t ion  t o  pay on foot  
F .-.I 1 ,  

i of i t n  guarantee where the pornon i r l  \~hooc favour the  guarantee 
i I"" 
.j wou1.d u l t ima te ly  opera te  has boon ~ l i l t y  of  fraud. They say t h a t  
:; -: 

. . 
! . *  rf the acti.ons of tho buyers i n  t;he p?*s!;ent case i n  c a l l i n g  i n  the  

fl 
I :: guarantee on the g~*ound i r l t c 1 -  :r:l . i :~  tlliit t he  delivery da tes  had not 

;i 



been met at n time wllerl they kllow L l i i l t  t he  de l ivery  da tes  had 
I" i 

i 
I been re-nrrar~ged a t  t h e i r  rcqucut amounted t o  such fraud and t h a t ,  

y .j 
I i n  theoo cir*cumstances, the  I r i u h  Bank was r e l i e v e d  o f  i ts 

i" ' 
2 ob l iga t ion  t o  pay on f o o t  o f  t;hc c t ~ : ~ r a n t e e .  T thj-nlc it was a l s o  , 
-I 

m I 

i m p l i c i t  i n  the  submis3Sons advanced on behalf of  the  s e l l e r s  

t h a t ,  i n  these  circumstances,  the  I r i s h  Rank would be i n  breach of 

t h e i r  c o n t r a c t u a l  ob l iga t ions  t o  t h e  s e l l e r s  i f  they pa id  the  

Algerian Bank on f o o t  of t h o  guarantee; but  t h i s  mat ter  w a s  n o t  

canvassed i n  any d e t a i l  and i t  w i l l  be necessary t o  r e t u r n  t o  i t  

at a l a t e r  :~t;nge. 

'Ltlio 1c;:cll lw inc ip lcs  npi,.l. i cr1bl.c t o  circ~un:; t :~nces such as t h e  

preucnt case were atcited a3 1'0110113 by ;:err J i n  R.D. I Ia rbot t le  

J!.lercnntile) Limited .v. !I:ltion:~l Yost: :~ins t a r  Bank Limited ( 1978) 

Q.B. 146:- 

"It i s  only i n  except ional  cases  t h a t  the  cour t s  w i l l  i n t e r f e ~  

w l . t ? l  tho mncl~inery of i r rcvocuhlo obl.igntions assumed by 

banks. They are the  l i f e  blood of i n t e r n a t i o n a l  commerce. 

such ob l iga t ions  a r e  regardcti as c o l l a t e r a l  t o  t h e  

~ ~ n d e r l y i n ~  r i g h t s  and oblir:at;ions bc tween tho merchants a t  

r?itlicr end of  t h e  Bank i t l c :  c t i # ~ i n .  !?:coopt possibly i n  c l e a r  

c:lues 01' a d  o f  c t i lu  ixull:.; have no ticc, the c o u r t s  

v~iU.le: lve the mcrct~ants to .;cLf;Le t h e i r  d i s p u t e s  under t h e  

c o n t r a c t s  by l i t i g a t i o n  o r  :11.l,itration . , . t he  cour ts  a r e  no t  



11cor~c~:rncd wi th  t h o i r  d i  S f i c~ lL  t i e s  Lo en i'orce such claims ; 
' I i, 2 i 

then(? : \ref ,  risks ulliclt t h e  nicrcl~;lnts t d i c .  I n  t h i s  case t h e  
! ,  
4 ,  

! p l n i n t i .  l'f':; took the r i n k  o I' f.!lo uncond i t iona l  wording o f  t h e  : 

I :  t . ~ l t c  math i n e r y  rtncl com!l~i tmcn t;:~ o:f bnnlto a r e  on a 1 

d i t ' f o r c n t  l e v e l .  They m u s t  br: ~ l l o ~ e d  t o  be honoured, f r e e  , : : ,  
! I  

from i n t e r f e r e n c e  by the  cour to .  Otherwise,  tnist i n  '.I 

i n  t e r n n t  i o n a l  commerce could IE i r repara1) ly  danaged ." 
I 

T,ord Dentling, M.R., def ined  thc! o b l i g a t i o n s  o f  t h e  bank which 1 

I. 

i s s u e s  t h e  performance guarantee  i n  t h e  f o l l o v i r ~ g  terms i n  1 
I 
I I 

lib 
~ d w a r d  Owen l i m i t e d  .v. Barclnyo Dank ( c . A . )  ( 1978) Q.R. 159 at ,, 

! ( I  
"A bank which g i v e s  a performance gunrantee a u n t  honour t h a t  

1 i 
gunrantee a c c o r d i n g  t o  i t s  terms. I t  i s  n o t  concerned i n  the. ' '  

l e n s  t wl th t h e  r c l a t i o n : ~  bct:.rct?n the s u p p l i e r  and t h e  
d 
.;! 

cuntomi??.; nor  w i th  the r!ucr;tion srhcther t h e  s u p p l i e r  has 
I 

pcrformod h i s  con t r a c  Led obl i,y:~f;i.on o r  n o t ;  nor  wi th  t h e  a 1 1 / 
ques t ion  whether t h e  n u p p l - i e r  j.a i n  d e f a u l t  o r  not .  The bank:, 

t 

rn11 :~ t  pay according  t o  i t o  : y . ~ r ; i n t e c ,  0x1 deerlnd, if s o  
I I s t i p u l a t e d ,  wi thou t  proof o r  cond i t ions .  The only except ion  

i s  when t h e r e  i s  a c l e a r  iruud o f  which the  bank h a s  notice.'! :! 
I 

I 

The sond ine  o f  t h e  t e l e x  o T 26th October  1903 providing f o r  I ! '  
I 

a re -schedul ing  o f  t h e  d e l i v e r y  dqlI;(!o makes i t  very d i f f i cu l t  t o  

undcrstnnd how t h e  buyers  c o l ~ l d  ti:lvn bona f i d c  nought t o  c a l l  i n  ' I ! a 

t h e  guilr:%ntec on t h c  qroundo o f '  rlc1:y. Rut t ! ~ n t  is very  far from / 

say ing  t h : ~ t  t h o  s e l l e r s  i n  the  prcucnt  case  have e s t a b l i s h e d  a 

1 :  

I j 
c l e a r  cnsc oi' f r aud  v l ~ i c h  vould en t i i  t l c  the  Irish ~ a n k  t o  repudiabl j 



I 

i t s  o b l i g a t i o n s  under t h e  guarw-tee. I t  must be borne i n  mind 

t h a t  t h e  Court  has  heard only the  s e l l e r s '  s i d e  o f  t h e  d i s p u t e  

as between themselveo and the  buyers, and t h a t  on a f f i d a v i t  only. 
? 

No doub-t; the apparen1;ly incon tic3 ti1bl.e f a c t s  which t h e y  put  on 

affidavit :Ira aucil ao  t o  excite o11:jpicion as to the  good faith of  
, I  

I 

t h e  buyers ;  but t h a t  is very fa r  from e s t a b l i s h i n g  a c l e a r  case 1; 
I 
i :  of fraud which f r e e s  t h e  I r i s h  Bank f r o m  i t s  se r ious  o b l i g a t i o n  . 

under the guarantee. 

I t  fol lotra  t h a t  for t hese  . reasons  I must re fuse  t h e  

.., 
app l i ca t io r l  I'or i n t e r l o c u t o r y  i n j u n c t i o n  a e i n s t  t h e  I r i s h  ;:.! , , I ,  

' I!  
1 

, \ I  
Banlc. One cull r e a d i l y  undcra.t;r-uld the f r u s t r a t i o n  which t h e  jl 

: i 
I 

se l l e r3  m;iy riow r e e l ,  o inoc  urtdcr Lllo terms ol. the c o n t r a c t  it 

may be nccc:JrJary f o r  them t o  pursue  rlhatever remedy is open t o  
11 i ,  
i 

them i n  t h e  ,llgerian c o u r t s .  I t  must be s a i d ,  however, on t h e  I 
I 
' I  

I I 
;! 

o the r  s i d e  o f  t h e  c o i n ,  t h a t  bus iness  f i r m s  wh3 e n t e r  i n t o  . 1 ! I 

I I I -9 c o n t r a c t s  o f  t;hie n a t u r e  requir.l.n,y the  p rov i s ion  of uncondi t ional  

P 9 

p' 
1: guarantees  by banks take the  r i s k  t h a t  they may have no remedy 
< 

i" ;j - 3  against t h e i r  overseas  customerr, o t l ~ o r  than a n  ac t i on  in the 
4 

,m .%{ 

.: foreign t r i b u n a l  ; and no remedy at a11 a g a i n s t  t h e  bank because 

I " " :  
I S  

of t h e  uncond i t iona l  n a t u r e  o f  the j:u:~rantee. 
i 

r n '  



I"", 
I ! 
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There a r e  two ot!ler m a t t e r s  t o  vhich I should  r e f e r .  The .i i! i . I 

I r i s h  Bank's o b l i g z t i o n  t o  pay on f o o t  o f  t h e  performance 

2 

guarantee  w a s  e x p r e s s l y  s u b j e c t  t o  t h e  k l g e r i a n  Dank's ho ld ing  1 I 
a ! .  

' I  
I .  

: a  
a c e r t i f i c a t e  from t h e  buyers ev idencing  t h e  (alleged breach o f  ', i 

.I I 

I 

c o n t r a c t  bot;wcen the buyer3 and t h e  s e l l e r s .  As I have already '1 I '4 , 

mentioned, i t  appears  probable t h a t  it w a s  in tended t o  d e l e t e  1 .  1 
I* i.. 

t h i s  c l ause  from t h e  guarantee ,  hav ing  rega rd  t o  t h e  terms o f  the 
1. I1 i ' 1  

subsequent  t e l e x .  Whether t h a t  is c o r r e c t  o r  n o t ,  however, the 

I r i s h  ~mlc were informed by t h e  Alger ian  Bank by a t e l e x  of  t h e  

18 th  January 19134 t h a t  the guarantee  had been called i n  t o  meet 

p e n a l t i e s  f'or* d e l a y  and alms i n  respect  of weight shor tages ;  ao 

t h a t  t h e  requirements  o f  t h e  e;u:~r,mtee were probably met. I n  any 

e v e n t ,  I do no t  t h i n k  t h a t  t h e  p o i n t  was r e l i e d  on by t h e  

p l a i n t i f f s .  

I a l so  observe t h a t  Ker r  ,J in 1t .D.  !!:arbottle ( ~ e r c a n t i l e )  

Limited .v. ITa t iond  Westminster nnnk 1,imitcd expressed 

r e s e r v a t i o n s  as t o  whether t h e  p l a i n t i f f s  i n  t h a t  case were 

e n t i t l e d  to  i n j u n c t i v e  r e l i e f  a t  a l l .  Theoe r e s e r v a t i o n s  appear 

t o  be wel l  founded, bccauao the  ~ r n n t j n g  of  :In i n j u n c t i o n  t o  t h e  

o e l l c r s  i n  auch circlrrnstance3 wo1i1.d appear  t o  pre-suppose the 



. , I  1 
1 1  

absence o f  an adequate  remedy in damages. This a s p e c t  of the 

case  was n o t  f u l l y  canvassed a t  t h e  hea r ing ,  b u t  I am aasuming 

t h a t  the  I r i s h  Bank, aa  a pre-condit ion of i a s u i n g  t h e  

performance guaran tee  , - r equ i red  t h e  f u r n i s h i n g  of counter- 

indemni t iee  by t h e  a e l l o r n .  I f  t h e  o o l l e r o  are c o r r e c t  i n  t h e i r  
1 
I 

I c o n t e n t i o n  t h a t  the I r i s h  Bank a r e  under no o b l i g a t i o n  t o  pay on , 
I 
I 

4 

f o o t  o f  t h e  guaran tee ,  they  may we l l  be i n  a p o s i t i o n  t o  r e s i s t  

any demand on f o o t  o f  t h e  counter- indemnit ies;  o r ,  a l t e r n a t i v e l y ,  

I I 

t o  r ecover  t h e  amount involved .from t h e  I r i s h  Bank as damages i 
f o r  breach of t h e  c o n t r a c t  which presumably e x i s t s  between I 

I 

themselveo and t h e  I r i s h  Bank a s  customer and banker. If they  

I 

are n o t  c o r r e c t  i n  t h i  con ten t ion  they  have advanced on the I I  

\ '  I I 

a p p l i c a t i o n  f o r  an i n t e r l o c u t o r y  i n j u n c t i o n ,  i t  would fo l low 

t h a t  i n  any even t  t h e y  a r e  n o t  e n t i t l e d  t o  t h e  i n j u n c t i v e  r e l i e f  

olaimed. However, as t h e  m a t t e r  W a s  n o t  f u l l y  explored  dur ing  

I 

t h e  h e a r i n g ,  I p r e f e r  t o  say no more about it. 


