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BIPWIRH:
INCORPORATED FCOD FRODUCTS
LIBITED (IN LIDUIDATION) '
Plaintiffs
and
THE MINISTER FOR AGRICULTURE
Defendant

Judement of Mr. Justice L&nch delivered the 6t~ day of June, 1984,

This is a claim brought by the plaintiffs for over £350,000 for monies
alleged to be due to the plaintiffs by way of aid in respect of gtoragze of
beef in intervention btetween Sepiember 1976 and April 1977 and for monies

forfeited from the plaintiffs for alleged breach of the terms of the

contracts for such storage. Shortly afier the transactions giving rise to

n the pleintiffs went into voluntary liguidation on the 29th

Tlecember, 1977 and the vroceesdinss have been brought by the plaintiffs

tale

acting by their ligquidator. The defendant is the Minisier for Aecricul ture

-

bzing the rerson responsibla for the vayment of the storage monies if the

should be payable and being the person who has forfeited the security from

the olaintiffs.

Tha claim arises out of two identicnl contracts made by means of offers

by the plaintiffs in writing on a standard form bhoih dated the Tth Sepiember,

on a siandard form and both dated
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the 10th September, 1976. These two contracts bore reference numbers
1500/4/539 and 1500/A/340 respectively and are collectively referred to
in this judgment as "the contracts".

The contracts incorporated az number of cther documenis vhich are
later defined in this judiment,namely the general conditions, the 1968
1
Council Pegulations, the 1968 Commission Regulationn end the 1976 Regulations.
The contracts in addition to incorporating the foregoing documents themselw
contain the following provisions which are relevant to this action:
"4, Quantity to be siored (net weight in meiric tornes bone-in):
50 metric tonnes
5. Amount of aid to be fixed ani storage period requested:
£341-87 per metric tonne for six months.
6. Ve, the offerer, he;;by offer to store for private storage

purposes in eccordance with Sections 3, 4 and 5 above and we

undertake, if our offer is taken up, to:

(a) place in store for the rurpose of obtaining private storage
aid only meat from livestock which have been glaughtered
for not more than six days:

(v) place the products in store in bone-in or boneless form gt

our own risk and exonense within sixty days of the date of

dorme oo

’
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accevtance of our offer:
(¢) keep the producis in store in the same condition for at
least the storage pericd requested in Section S overleaf:
(4) to conform with in all respects and accep: the general
conditions taken togather with the special conditions
and the rélevant Community legislation. "
The general conditions means in this judgment a circular issued by
the Department of Agriculture and Fisheries entitled "General Condtiions

for the Granting of Private Siorage and in the Beef and Veal Sector (May

Of the general conditions the only relevent one is No. 6 which vprovides:

"Ja the case of aid granted at a standard rate fixed in advence, the
1

s

’

contract consists of the applications for thz establishment of a

coniract taken with that applicaticns acceptance by the Department.

The date of the contract is deemed to be the date of that acceptance.”

The 1968 Council Regulations means in this judgment "Regulation

(.8.C.) No. 989/68 of the Council".

Section 3 which provides:-

»4id ghall be granted in accordance with the terms of contracts
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"concluded with intervention agencies: such contracis shall express

‘the reciprocal obligations of the contracting parties in standard

terms for each product.”

.

The 1963 Commission Regulations means in this judgment "Regulation

(#.2.¢.) Wo. 1071/68 of the Commission."

0f the 1968 Commission Regulations the following vrovisions are

1

relevant namely:

Article 2
Private storags aid may be granted only for products derived from
animals slaughtered not more than six days previously.
The contract may not relate to a quantity less than a minimum to

te deternined for each product.

The obligation to store the zgreed quaniity shall be considared
as fulfilled if not less than 907 and not mors than 110%* of that
quantity has besen taken in store and stored.

Article 4

The devosit shall be forfeited in full if the oblipntions imposed
by the contract are not fulfilled: however, if less than 90~
of the quantity agreed in the contract has been taken in store and

stored within the time limits laid down, tha deposit shall be
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feited provportionately to the missing part of the quantity
erred to in Ariicle 3 (1) (a).»
1976 Regulations means in this judgment "Comnission Regulations
Ko. 1500/76."
the 1976 Regulations the following provisions are relevant namely:
Article 4

Por the purposas of this regulation:

(a) 1C€0 kilogrammes of ths undonad meat referred to in the annex
undsr (2) and (b) shall be ezuivalent to 77 kilogrammes of
boned meat:

In the case of meat stored in the unaltered state, if the quantity

stored is less than the quantity for which the contract was

concluded and:

(a) not less than 907 of that quantity, the amount of private
storage aid shall be reduced proportionately: or

(b) less than 90 of that quantity, private storage a2id shall
not be paid.

In the case of btoned meat, the percentage indicated in (a) and (®

and the lower perceniage indicated in Article 4 (3) of Regulation




T3

-6 -

(8.2.C.) No. 1071/68 shall be equal to 857,

If the quantity placed in store is greater than the quantity

4.
in respect of which the contract was concluded the amount of aid
shall be equal to that appropriate to the quantity contracted for.
Article 5
2. Entitlement to the vayment of asid shall be acquired only if all

the meat remains in storage during the entire storage period.
Article 6

Storing must be completed within sixty days following the

conclusion of the contract.

The storage pericd shall tegin on the day orn which storing is

completed.”

No

Yo issue asrose between the parties as to the facts of the case.
witness was called at the trial as to the facts which were established

by the affidavita filed in support of and in answer to the Summary Summons
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and the documents produced by the vlaintiffs and admitted by thé{deiendént}

i

at the trial. Fror the pleadings, affidavits and these documents the. "

relevant facts appear hereafter.

The plaintiffs made the offers dated the Tth day of September, 1976
which were accepted by the deferdant by forms of acceptence dated the
10th day of Septenmber, 1976 and the offers and accentances thereby become
concluded contracts on ithe 1lih day of Sepienter, 1976 teing the date of
receivt by the plaintiffs of the said acceptences. The p?riod of asixty
daya within vhich storasge must o compleied as required by Article 6 of the

1976 Regulaiions therefore exvired on the 10th day of llovember, 1976.

In pursuanc: of the contracts the plaintiffs nut beel into storarse.

n relation to contract 339 the plaintiffs by undated latier informed the

[2a

that as of the end of Octoler the six months period specified as being
the storage period by Clzuge S cf the contractis would have exwvired on the
Ath and the 20%h Aoril, 1977 rosveciiwvely. Some time in October, 1978

howevar it was discovered that sere of the he2f vut into sterage by the
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plaintiffs in respect of each of ths contrzcts had been derived from

animals slaughtered more than six days before being put into storage
contrary to Article 2,8ection 2 of the 1968 Commission Regulations and
Clause 6 {a) of the contracts. Following this discovery the plaintiffs

conmmunicated with the defendant with a view to rectifying the position

]
in regaerd to the contract 339 in regpact of which the fact that

beef slaughtered more than six days before being put into storage had

first been discovered,. By a telex dated the 2nd Fovember, 1976 the

defendant agreed to the re-orening of the contract no. 339 in the following

terms:
"Por contract no. 15C0/A/339 the sixty day pariod expires on
10th November, 1976. As some of the beef under these contracts was
not stored six days from date of slaughter it is proposed to allow
you to place additional quantities of beef in store equal to the
quantities for which the siz days were exceeded. The original amount
plus the additional quantities which must be stored prior to the dateS

mentioned above must be kept in store for ths: full storage period

which will be determined from the date that the additional amounts

have been stored.”

The plaintiffs eccepted the terms of this telex.
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The plaintiffs finally completed the storape of heef

Wi wan

the contracts on the 10th day of liovember, 1976 whiceh wan the last do
putting beef into storage under both the contracis. Tha defendant contends

w3

accordingly that storage under each of the contracis was finally completed

on the 10th day of Yovenber, 1976 within the meaning of Article 6 of the

]

1976 Regulations and that the neriod of six monihs srecified in Clause 5
\

of the contracts commenced to run from that

£
cr

ate for hoth of the con

ot

racts
and expired on the 10%h day of Fay, 1977 fer the purpeses of Article 5,
Section 2 of the 1976 Regulzations.

It appeared from the dacumentation admiized 2t the trial and it was

that the plaintiffs had in fact sitored sufficient beaf which had

than six days before teing put into siorage or the bheaf later tut into

]

.

ceef in storage in any event to satisfy the

had 2 sufficient quantily of
requirements of the contracis a3 to quantity and as such quantity was in

fact stored for a full aix monins ther should be entitled to he paid the

2id provida? by the rersulations for thet guantits of Teef dizregarding
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beef subgtituted therefor and that their security oughi not
to be forfeited in respect of either of the coniracts.

So far as quantity is concerned,the scheme of the siandard forms of

n

offer and acceptance,the genaral conditions and the various E.®.C. Resgulations
2] '

allowa for some tolerance. A person is not disqunlifed for falling below
m 1

or exceeding the amountslspecified in {he contracts provided that not less
. -7 ! « . . -
= than G0~ nor more than 110f: of the arcounts so specified is stored. Article 3,
™ Section 4 of the 1968 Commission Regulaiions.

R _'ti"-,
R
e, A

GGy

So far as the period of storage is concerned,however, the position is
\

}
§

zkd,ﬂmhkgfbtrict in view of the terms of Article 5,Section 2 of the 1976 Rerulations
A person may put teef into storage over a period of aixty days from the

M

conclusion of the contract which in th

is case in relation %to boih contr-cts

r‘ .

was the 11lth September, 1976. It is quite conceivable that a person might
4
(' put enough beef into storage in the first thiriy days to meet the minimum
el
{1 gualifications so far as quantity is concernmed. Wevertheless he would be
r‘ entitled to put further beef into storage and if he did so some fifty days
7 after the conclugsion of the contract and then closed his contract by informing

the defendant that he had completad the storasge thereunder it is clear that
r\

under Article 5,Section 2 of the 1976 Regulations he must leave the wiole quanti

in storsge for six months from the date when beef was lasit put into storage.
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If he should fail tq do so unless he werz %to withdraw some of the beef
pursuant to Article 5,Section 3 of the 1976 Regulations which provides for
early withdrawal provided the beel is exporied outside the territory of the
B.€.C. (which does not arise in this case) then by virfue of Artiecle 5,
Scction 2 of the 1676 Regulations,no aid would be payable in respect of
any of the beefl stored.

As regards Contract 339 the right of the plaintiffs to pui furiher beef
into storage was expressly agreed betuecen the plaintiffs and the defendant

and that contract was thus re-opened. It was so re-orensd cn the basis that

the storzge period should run from the date when beel was last put into

or

gtorage pursuant to the contract. That date was the 10th ¥ovember, 1976

and the storage period therefore expired on the 10th May, 1977 and not earlier 3!

The plaintiffs were expressly on notice that the storage perioed

commenced to run from the 10th Uovenmter, 1976 for Contract 339 by virtue
of ithe telex from the defendant of th2 2nd X¥ovewmber, 1976 and the conduct
of the parties thereefter but unfortunately the plaintiffs*shipping
department was not informed of this altered date by their production
department which was the section of the plaintiff company which had

re~-negotiated the closing date of the Contract 339 with the defendant.
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rf 45 a result of this lack of communication beiween ihe plaintif{s' production

department on the one hand and the plaintiffs'shipping department and

e a

r hand the plaintiffs withdrew the beef

-
o2
1%}
[o]
n-

accounts department on

Bl

[Wa

- n respect of Contract 339 from storage on the 13th April, 1977 and soms

of the beef in respect of Contract 340 on the 27th April, 1977.

1
!
By an undated telex the plaintiffs had informed the defendant that

L3 they intended to withdraw the beef stored pursuant to the contracts afier

P §j Py

the 8th and 20th April, 1977 respectivaly, This telex was received by

T3

the defendant at the earliest sometime after 5.30 p.m, on th

1977. The dntes referred to in the plaintiffs’ undated telex were confirmed

. by the defendant's officer on the telephone on the 15

P

h April, 1977 as

. . :3,., .

.

being the correct release dates, the defendant's officers overloo¥ing the

N E

4..

revised date of the 10th May, 1977. The primary error rests however

: with the plaintiffs thoemselves duvue to their cwn lack of communication
[
i between different depzriments of their business and due to their owm
: inclusion in their undated telex of the then erroneous release dzte or dates.
ey
. The reason for the alteration in the release date or dates also originates
[1 with ar error on the part of the plaintiffs in that they stored beef
r@ which had been slaushitered more than six days before the date vhen it was
(9

fmf put into storage contrary to the express provisions of the contract at
1
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Clauze 6 (a) and of Article 2,Secction 2 of the 1968 Commigsion ﬁg%ufat£ons.
The defendant did rnot in any way mislesd the plaintiffs in relation to
Contract 339 becauvse the beef stored pursuant to that coniraci was removed
from storage on the 13th April, 1977 before the deferndant's officers
erroneously confirmed the release dates as set out in the plaintiffd

) -
undated telex,such confirmation by telerhore being on the 15th April, 1977.

The plaintiffs' claim therefore fails both as to the return of the
security and as to the payment of 2id in respect of Contract 339.

L3 regards Contract 340 hosiever, this contract was never expressly
agreed by the defendant to be re-orensd. The plaintiffs had expressly
closed this contract as of the 20th October, 1976 by their undated letter
presumably of about that date. It is averred in paragraph 9 of the
affidavit filed on behalf of the defendant and I accept the averments that:

*7he second contract which is the subject matier of these proceedings

(4/340) contained 6,033 metric tornnes bone-in (i.e. 4.662 metric
tonnes boneless) of inelligible beef. This fact did not come to the
notice of the defendant until 24th tiovember, 197§ when a full
investigation of the problem had been carried out. However the
pleintiff voluntarily and unilaterally stored an additional quantity

of 1.374 metric tonnes of boneless beef in partial replacement of the
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"inelligible beef. This beef wWas completed into storage on

10th Hovember, 1976.%
Faving expressly clossd this contract as of the 20th October, 1976
I do not think that the plaintiffs could re-opan it unilaterally

i
that is to say without the consent of the defendant who clearly did not

)

consent b=fore the 24th Novembar, 1976 in view of the averments in paragraph @

of the affidavit which I have Jjust quoted. There is nothing to show that
the defendant consenied subsequent to the 24th Novemter, 1976 to the
plaintiffs reopening Coniract 340 and storing further beef thersunder
other than the defendantrs refusal to pay aid and to refund the securit;
froa in or about the month of May. 1977 onwards. 1 consider it very
deubiful if the bveef sitored after the 20th October, 1976 purporiedly

under Coniract 340 can be regarded as in fact stored under that contract

at all in the absence of a prior agrecment by the defendant to the

ct

re~opening of the conitract and the sterage of further beef thereunder.
I think therefore that the further beel purportedly stored under
Contract 340 was not in fact stored under it at all in which event

beef was last stored under Contract 340 on the 20th October, 1976:

eriod therefora ran from that date znd expired on the

<l
=
[}
4]
ck
o
H
W
vl
QD
(=]

j

2Cth April, 1977 in wh

ch even®t the plaintifis would be entitled to reli

ef

T e e e e g bm L mamme e e s
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true position is that the release date was the 10th ¥ay, 1977 then
2 question arises as to whether the defendant may noti be estopped
from alleging that the release date is the 10th May, 1977 rather than
the 20th April, 1977 in relation to Contract 340.

Beef which had been stored under Contraci 340 was not removed
until the 27th April, 1977. The plaintiffs had sent the undated

telex to the defendant which was received by the defendant sometime

after 5.30 p.m. at the ezriiest on the 12%th April, 1977. 1If the
. prad,

defendant had not replied to this telex a2t all then there could be no
question of the defendant being estopred for failing to advert to

and correct the error of the plaintiffs. In fact however the
defendant's officer telephoned the plaintiffs on the 15th April, 1977
and confirmed the date the 20%h April, 1977 &s the relezse date in
respect of the beefl stored under Contract 34C.

On the 2Cth April,

and again on the 22nd April, 1977 the plaintiffs

3

requesting payment on foot of Contract 340. There was no reply to

these requests until the 27%h April, 1977 when the defendant telexed

. » . .y o Iy
plaintiffs drawing their attention ‘o the altered relense dates but

ote to the defendani
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which was then too late so far as the plaintiffs were concerned as some

of the beef stored under Contract 340 had been already loadsd out.

; 2. They put beef into storage more than sixty days after the contract

- 16 -

.

L U

The affidavits, correspondence and documents show in relation to
the series of storage contracts of which the contracts were two of &
total of apparently forty four, that the plaintiffs conducted their
business in an extrémcly haephazard feshion. They committed the
following breaches of important conditions of the various contracts
into which they had entered with the defendant:

1. They put into storage beef which had been slaughtered more than

gix days previously.

date.

» -

3. They failed to store the minimum quantity of beef contracted for.
4. 'They withdrew beef from storage before the expiration of the storage
period.
The documentation shows that out of the total of forty four contracts
thare were breaches of the above nature in tuenty-four of them so thet

it is little wonder that the plaintiffs went into liquidation

=

in December, 1977.

In these circumstaznces it Eay seen
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if the dnofendant had not confirmed the 20th April, 1977 as the correct
release date in relaiion to Contract 340 ths plaintiffs would have
adverted to their error (if it was an error) before the 27%h April,
1977 and thus saved theoir position under that contract. I think
hosever that as & matter of probability they would have adverted to
the position. If there had beern no confirmation of their undated
telex which was received by the Minister sometime late on the
12th April, 1977 and no payment in answer to their requesis of the
20th and 22nd April, 1677, I thinl: the plaintiffs would heve looked
into their records before the 27ih Lwnril, 16877 and have asceriained the
true position.

I quote from the 4th =iition of Halsbury's laws of England,

Volume 16, paragraph 1620 and focinote 6:

Wpccordingly if in the course of a business a man volunieers a

statement upon which another businessmen may probably act it is

his duty to ta'te reasonable care that the statemsnt is corresct.

Seton .v. Lafones (1887) 19 2.B.D. 68 whzre the defendant

warehousemen erroneously stated that goods which in fzct had been
parted with lay at their warehouse and were liable to ba sold for

charges. mhe plainiiff thercupon bought the warrant for the goods
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%and the defendants were esioppaed from everring that they had

not got them when they made the statement."

If, therefore, the correct view of the facis in relation to

Contract 340 is that the rclease date was the 10th May, 1977 instead

of the 20th April, 1977 T hava come to the conclusion that the

1
defendant is estopped from denying thati the true relsase date was

the 20th April, 1977 having confirmed that that was so by televhona

on the 15th April, 1977 and thus induced the plaintiffs to load

out the beef stored under Contraci 340 o

plaintiffs are thersefore entitled to the relief which they

the return of the

by
o]
"

seek in relation to Contract 340,narmely an order

d to aid in respect of the gtorese of qualifying beef

he 2Cth October, 1976 and

i % at

cornercial rates on the acount found due to them, T do not thint that

thig is & case for awarding such interest, I{ such interesi were

teing awarded it would bes as danmages for delay in peyre

no basis for awarding darages against the defendant for such “elay

in thisg case where the pleintiffs themnelwves were mainly to bleme
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for the delays in payment through their own business inefficiency.

3

In any event this does not appear to be a case vnere such interest

“j

can be ewarded in the absence of a demand for payment coupled with

B

» .

a demand of interest having regard to the decision of the Supreme

Court in Fast Cor« Foods .v. O'Dwyer Sicel Comrpany Limifed_(1978)

P

[ - . .
1.R.103 and of Hr. Justice D'Arcy in Irish Grainr Board Limited ,v.
L
= Minister for Asriculture (19€1) I.L.R.¥. 10. Alternatively I am
= asked on behalf of the plaint{iffs to award interest under the provisions
of Section 22 of the Courts Act 1931, The basis for such interest
[
does not impute any element of awarding damages againzt the defendant
Gal
» end I think that it is an approprizte case to 2llow interest from the
date of the summary summons which was the 17th Decembar, 1081.
W [ 4
I will 2llow interest therefore at the rate of 11%: per annunm
™ on the sum total of the security £2,947 hereby ordered to be returned
"‘
Tﬁ' .~ and the amount of the aid payable in accordance with the above
| ,

directions from the 17th December, 1981 to date.

—




