
TXE HIGH COURT 

1983 No. 456 S.S. 

BETWEEN: 
T 

THE STATE AT TIIt; PROSECUTION OF IIWIEL T.. JOHN 

PROSECUTOR 7 

AND 1 

THE ELIPLOYUNT APPEALS TRIBUNAL AND INBUCON "7 

MANAGEUENT CONY UUTkNTS LIMITED AHD INBUCON 

BdANAGEWNT CONSUUTANTS ( I R ~ L A N D )  LIMITED Fn 

RESPONDENTS 
m 

Judmen t  of Mr. J u s t i c e  Murphy de l ive red  t he  day of J a ~ u a r y ,  1984, 
"1 

The prooocutor,  M r .  Hywel T. John, v~us employed by tho respondents  o r  
1 

one o r  o the r  of them p r i o r  t o  t h e  9 th  day of Apr i l ,  1981 as from which d a t e  

1 
he was disillissed. By n o t i c e  dated thc  7 t h  day of October, 1981 addressed o 

7 
"Rights Commissioner" and e n t i t l e d  "Uliiair b i smisso l s  C 1 e i m U  tho prosecutor  

r( 

complained t h a t  he had been u n f a i r l y  dismissed. In t h a t  n o t i c e  t h e  

p rosecu tor  deocribed both  of  t he  respondents  as h i s  employer. As I m 

understand t h e  a f f i d a v i t s  sworn i n  the  mat te r  t h e  prosecutor  in f a c t  acceptq  

t h a t  i t  was the  secondly named reapondent,  that is  to  say,  Inbucon hnagement rrl 

Consul tants  Limited,  who wsre h i s  employer u d  not  t h e  t h i r d l y  named 
n 

respondents Zilbucon Munclgement Consultnntl; ( I r e l and )  Limited. 
rn 

There i s  o  s i g n i f i c a n t  c o n f l i c t  of  f a c t  between t h e  p rosecu tor  and t he  

rn 

secondly and t t l i rd ly  named r e s y o r r d e ~ ~ l s  u:; t o  when and on whom t h e  c la im for 



r e d r e s s  wae -rued. I n  paragrnph 8 of  hi^ ~ f f i d a v i t  the  p rosecu to r  ave r s  

"1 am informed by my s o l i c i t o r  and b e l i e v e  thn t the  s a i d  n o t i c e  wae 

served on tho  Rights  Comiss Ione r  and on the  respondent company on 

F r iday  the  9 t h  October,  1981". 

H r .  Liam MacHal= i n  h i s  a f f i d a v i t  on behal f  of the  respondent companies 

a t  paragraph 6 s t a t e d  a s  follows:- 

"1 am i n a t r u c t e d  t h a t  on o r  shou t  the 16th day of October,  1981 a claim 

f o r a  t o  t he  Rights  Commissioner dated the  7 t h  day o f  October,  1981 vaa 

rece ived  by t h e  t h i r d  named respondent Inbucon Management Consultan t e  

Apart  f r o m  any o t h e r  i n f i m i t i e s  i n  t h e  prooecutor ' s  ca se  i t  i s  

t h e r e f o r e ,  con tended t h a t  he f a i l e d  t o  s e rve  e i t h e r  respondent  company 

wi th in  time and the employer reapondent a t  a l l .  I t  is n o t  e i t h s r  

necessnry o r  indeed p o s s i b l e  t o  reso lvo  those i s s u e s  f o r  t h e  purposes of 

t h e  p r e m n t  proceedings and i t  must be understood t h a t  a d e c i s i o n  h e r e i n  

does n o t  imply any f i n d i n g  i n  relation t o  those i a snea .  

ITI any event i t  does Appear t h * ~ t  by l e t t e r  d a t e d  t he  1 9 t h  October,  1981 

an o f f j c e r  of tho Department of Lnbour wrote t o  Inhucon Management 

Coneultan t e  ( ~ r e l n n d )  Limited r e f s r r i n ~  to the n o t i c e  a m k i n g  r e d r e s s  and 



i n v i t i n g  t h a t  company t o  ind ica te  within fourteen days whether they 
1 

wiehed t o  ob jec t  t o  the case beina denl t  with by n Rights Commissioner. 
m 

The addressee company ra i sed  no such objection. 
m 

By l e t t e r  dated the  l l t h  June, 1982 the s o l i c i t o r s  on behalf of the 

'"1 

prosecutor informed the Secre tary  of the bployment Appeals Tribunal as 
I 

"! 
follows : - 

"7 "Mr. .John had o r i g i n a l l y  appenled to  the Rights Commissioner, a copy oi 

the  e p p e ~ l  form i s  encloe:ed, but now had formally objected t o  t h e  hea17n 

of the matter  by tho Riehto Commissioner and wishes the matter  to  be -r 

heard by the Tribunal". 
r*rl 

There won a oo t i ce  of appeal enclosed with t h a t  l e t t e r  consis t ing  of s 
IT 

completed form R.P. 51A. The question con t ~ i n o d  i n  P a r t  2 of t h a t  form i n  
m 

the terms ' k p  object t o  a claim of unfn i r  diemiaal being heard by a Rights 

m 

Commissioner* i a  anewered i n  the n f  f j  m t i v e .  The no t i ce  of appeal i t s e l f  

m 

beare the dnte the  7 t h  October, 1981 but c l e a r l y  i t  w a s  not  served a t  any 

time p r i o r  t o  the l l t h  June, 1982. 
1 

The prooeautor had, however, through h i e  s o l i c i t o r s  wr i t t en  t o  the Righq7 

Commisa5oncr on the 27 t h  May, 1982 ~ t r l  tdng t h a t  he objcc tcd t o  the  hearing & 

the m t t a r  by the Rights Commission~~r. 
I-3 

The u t t e r  came before the Employmctnt Appeals Tribunal  on t h e  3rd day of 
m 
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May, 1983 and the Tribunal ,  having reviewed the  facts tho provisiona 

of Section €3 of the  Unfair Dismissals  Act 1477 expressed its conclusion i n  

the following term:-  

" I n  our view, Sect ion 8 gives a claimant on e lec t ion  a9 between a 

Rights Comies ioner  and the Tribunal.  I t  seems t o  us  t h a t  Section 8 

(2)  provldes that such e lec t ion  must be made within s i x  months of the 

d a t e  of d ismissa l ,  but tho  pl*esent case was not r e fe r red  t o  us u n t i l  

fliilrteen months a f t e r  t h a t  date. Wa therefore hnve no j u r i s d i c t i o n  t o  

hear  the claimn. 

From thrit decis ion the prosecutor appealed t o  the C i r c u i t  Court and aftel 

the mot t e r  hrid been mcn t ioned bg?fo~* the Ci rcu i t  Court Judge the prosecutor 

applied f o r  and obtained on the 26th Ju ly ,  1903 o Conditional Order of Haiidasrc 

d i r ~ c t e d  to  tho Employment A p p e ~ l s  Tribunnl to mke n determina t ion  i n  

r e l a t i o n  t o  the prosecutor 's  clrrim. The f i r s t  ' named respondent purported 

t o  show crime by n o t i c e  dated the  1 4  th September, 1993 and the  o ther  

respcndents on whom the order was served f i l e d  an ~ f f i d a v i t  here in  on the  

1st September, 1983. 

The relevant provisions of t h r :  n n f a i r  Dismissels Act 1977 are comprised 

i n  Section n oi' t h r ~ t  Act. The m:~tcritll nub-sections of that sec t ion  are a8 

fol1own:- 



(1) A claim by an employee a g n i n s t  an employer f o r  redrees  under  t h i s  
.-I 

Act  f o r  u n f a i r  d i smis sa l  mRy be brought by the employee before a 
rq 

Rights  Commi.ssioner o r  'I'he Tr ibuna l  qnd the Commieaioner o r  

7 

Tr ibuna l  a h a l l  hea r  tho p a r t i n s  and any evidence r e l e v a n t  t o  t h ~  

m 

c l ~ i m  tendered by them and,  i n  the  case of a  Rights  Commissione. 

'I 

s h a l l  make a recommendation i n  r e l a t i o n  t o  t h e  claim, and, i n  

t he  case  of t he  Tr ibuna l ,  s h a l l  make A determina t ion  i n  2.elatio:l  

t o  t h e  claim. "1 

(11) A claim f o r  redreaa  under  t h i s  Act a h a l l  be i n i t i a t e d  by giving:,, 

a n o t i c e  i n  w r i t i n g  (conta in inq  such p a r t i c u l ~ r s  ( i f  any) as may 
"T 

be spec i f i ed  i n  r e g u l a t i o n s  under Sec t ion  1 7  of t h i s  Act made fox 
0 

t h c  purposes of sub-sect j  on 9 of t h i s  s e c t i o n )  t o  a Rights  
rn 

Coannisoioncr o r  t he  Tribunnl  , 8s  the case may be, w i th in  s i x  

nm 

months of the  d a t e  of the  m l e v n n t  d i + s s a l  and a copy of t h e  

C"1 

n o t i c e  s h a l l  be given t o  the employer concerned wi th in  t h e  same 

m 

p e r i  ad. 

(1111 A Rjghta  Colmnissioncr s h a l l  n o t  h e a r  a claim f o r  r e d r e s s  u n d P  

t h i o  Act if:- rn 

(d tho Tr ibunal  h!lo mrtde n determlnfltion i n  r e l a t i o n  t o  the m 
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(b) Ally party concerned notifies tho Commissioner in writing 

that he objects to the claim being heard by a Rights 

Commissioner. 

(V) Subject to sub-section ( 4 )  of this Section, the Tribunal shall not 

hear a claim for redress under this Act (except by way of appeal 

from a recommendation of a Rights Commissioner):- 

(a) If a Rights Commissioner has made a recommendation in 

relation to the claim, or 

(b) [Inless one of the parties concerned notifies a Rights 

Commissioner in writing that he objects to the claim being 

heard by a Rights Co~xunissioner." 

Sub-sections 1 and 2 of Section 8 aforesaid read alone might appear to 

indicate that tho claiming employee has an unfettered discretion as to 

whether he would elect to bring his claim before a Rights Commissioner seek* 

a recommendation in relation to the claim or the Tribunal seeking a 

determination in relrztion to the claim. The only qualification imposed by 

those sub-sectious is that the claim should be initiated by giving notice in 

writing to a Riehts Commissioner or tire Tribunal "as the case may ben within 

the period limited by tho Statute. The: inclusion of the vrords "as the case 

may be " would neum suggest ttzt the iilitictine notice is to be given to 



t h e  Rights  Comclisvionor o r  t h e  Tr ibuna l  depending upon t h e  choioe inade by " 

t h e  employee i n  t h e  f i r s t  ins tance  a s  t o  tile forum f o r  dea l i ng  w i t h  h i s  0% 

However sub - sec t i om3  and 5 quoted above make i t  c l e a r  t h a t  a c la im 

cannot be i n i t i a t e d  before  t he  Tr ibunal  un less  one of t he  p a r t i e s  
Cr) 

concerned n o t i f i e s  a Rights  Commissiorler in w r i t i n g  t h a t  he o b j e c t s  t o  t h e  
7 

claim be ing  heard by a Rights  Commissioner. 

'-! 

One of the  grounds r e l i e d  upon by t he  Employment Appeals Tribunal in. 

t h e i r  no t i co  ellowing cause was t he  contel l t ion t h a t  a claimant who r e f e r s  

7 
h i s  claim t o  a Rights  Commissioner i s  deemed t o  have made an e l e c t i o n  in 

FP1 
favour  of theit procedure and carmot; subsequently (even w i th in  and l e s s  

s t i l l  without t h e  s t a t u t o r y  per iod of six aonths  f r o a  the  d a t e  of t h e  1 

re levt int  d i s n i s u a l )  seek i n s t ead  o determinat ion by t h e  Tribunal .  m7 

Al te rna t i ve ly  i t  is 'argued, and indecd the  Tr ibunal  have held ,  t h a t  the  , 

cla imant  must make his e l e c t i o n  t o  hove his case  determined by t h e  Tr ibunal  
rm 

wi th in  s i x  months Prom t h e  d a t e  of t he  d i smi s sa l  and as t k t  was n o t  done 
pl 

i n  the  p resen t  c a se  t tmt  they  had no j u r i s d i c t i o n  t o  hoar the  claim. 
Crl 

It  was indeed common c s se  t h b t  the employee could choose o r  e l e c t  as o 

rn 

whether his claia viould be heard by t h e  R i g h t s  Comius ioncr  o r  t h e  Tribune 

orl 

As is c lear  fru:n tho atatutory pr~vivions quoted above a hear in& before ti 



- 0 - 

T r i b u u t l  of L t 1 ~  cmployee ' s  c l a j m  pl*esu_upo,-.t.s a writ t e n  n o t i c e  of 

o b j e c t i o n  t o  t he  clairn beirig h(.trrd by a  i!ighto Commissioner,  t h e  

f irst  ques t io l i  t h s t  arises i s  whe the r  t h i s  No t i ce  of  O b j e c t i o n  may 

o r  must be  givcrl b e f o r e  o r  a f t e r  t h c  c l c i m  f o r  r e d r e s s  is se rved .  

It was a r g u e d  t h a t  t h e r e  Wiso someth ing  l o g i c a l l y  o f f e n s i v e  i n  

t h e  concept  o f  a p e r s o n  o b j e c t i n g  t o  a p rocedure  which he  h imsel f  

had i n i t i a t e d .  It w ~ s  s u b m i t t e d  t h a t  a I j o t i c e  of O b j e c t i o n  by an 

elnployce c o u l d  b e  s e r v e d  only  b e f o r e  he initietsd h i s  c l s i m  and  t h a t  

once he had uei-ved n o t i c e  o f  a clui:n t o  be heurd  by EL H i g h t s  

Commissioner t h b t  he rltlo es topped  Prom p r e s e n t i n g  & clairn t o  t h o  

T r i b u n a l .  

'h'tlilst t!~i..: urgument; i s  n o t  ~ i i t t ~ o u t  w r i t  i t  d o e s  n o t  seem t o  me 

t h a t  i t  can p r e v a i l  i n  t h e  p r e s e n t  c i ~ ~ c u a t c n c e a .  The s e c t i o n  c l e a r l y  
1 

e n v i s a g e s  I1u;~y p a r t y  concerned" serving u Not i ce  of O b j e c t i o n .  It 

i s  n o t  co;lf l u c d  t o  tile employer.  Thun t h e  r i g h t  v:t~ich t h e  en;ployer 

h a s  is s o  e x p r e s s e d  i n  t h e  s e c t i o n  as t o  be e x e r c i s a b l e  - as i n d e e d  i n  

his c a s e  it n u s t  be - a f t e r  t h e  p r o c e e d i n g s  have been  i n i t i a t e d .  It 

f o l l o w s ,  thc?;.cl'orv, thr:t t h e  s e c t i o n  i n  i ts t e rms  pe r in i t s  &n employer 

t o  o b j e c t  r~~l) ; .e?clcnt  t o  the i n i t i i l t i o l l  o f  the proceedings  s o  t h a t  t h e  

r e s y o ~ ~ d e ~ i  l.. i .  I*GLLI:IC'II 1 i I I V ~ ~ V L ' L ;  say Lg t i a t  pn&Q i h c  L;ilrnf= worcio a r e  n o t  



a d e q u a t e  t o  ~ i v e  the sono r i ~ i i t  t o  tht. cln;,loyee. So t o  c o n s t r a e  
1 

a s t a t u t o  c o u l d  o n l y  be j u s t i l ' i : ! ~ ~  i.11 v e ~ y  s p e c i c l  c i r c m s t a n c e s .  I 1 

do n o t  b e l i e v e  thst  t h c  c o u r t  1 * ; : . 1 1 : 1 1 1 1  'ut. . juk; t i f iad i : ~  cioi~li: s o  i n  t h e  v 

? re sen t  ca se .  It does  secin t o  me th::t t h e r o  may be c i r v c 4 u ~ n t c n c e s  m 

and t h k  t t h e  l e g i s l a t u r e  m y  p r o l ~ o r l y  have z i n t i c i ~ t .  t e d  t h c t  c ipcamstances  
T 

cou ld  a r i s e  i n  which an eloployee htlving decided t o  s e e k  a r e c o r n e n d a t i o n  
1 

from o i t i g h t s  Commissioner would s u b s e q u e n t l y  - perheps te;ith t h e  

ml 

b e n e f i t  of p r o r a s s i o n n l  e d v i c e  - p r o p e r l y  seek i n s t e a d  a d e t e r m i n a t i o n  ,y 

7 

t h e  Tribunal. I n  any  e v e n t  t h e  p r o v i s i o n s  dea l i s lg  w i t h  t h e  s e r v i c e  

m 

of tin oLjcct;i .ot~ n o t i c e  ,C;~CI; I  t o  ire> 1.0 : ; O I I I ~  c x t e n t  ~ : I I  t t d ~ a i n i s t r a t i v e  

i n  t l i , ~  :; Lii tutti t h a t  the r i g h t  t 1 . j  ~ b , j  L C  l slxs t bc! I l i . . : : t . c i  upon any be l i e f ,  "1 

disc lu; . .1  i :*i cJ fro!n d e o l i n g  p r o p e r l y  (3 1. ~X1t .c  t i v e l y  a i t h  t h e  c l a im.  
rn 

appll .cr i t ion t o  t h e  Tribunol would 01' itself preuumrlblg i n d i c a t e  a 
m 

negcitivi. .i.ntellt i n  r o l a t i o r i  t o  t i l t .  !!ic!~t:; C o ~ m ~ i s u j o n c r  a3 much as i t  

1 

1 ; t  ;lo;i t i v c  i n t e n t  i n  I*e.;!.q.s I. I . : '  :.hc* T r i t u n ~ l l .  For t h o s e  

1 

r c ~ ; ~ : : ~ ~ ~ i :  i t  :;t:t!ns to  DIG that t o  :,olila. l: .ctunt, a t  rirly rc.t.c, tht: 
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important  one - and n o t  d i r e c t l y  related t o  t he  r i g h t s  of the  employee 

o r  t h e  case  which he proposes t o  make. 

In tho c i rcumstances  i t  seems to me t h z t  t h e r e  is no sufficient 

j u s t i f i c a t i o n  f o r  i n f e r r i n g  t b t  the r i g h t  of t he  employee - unl ike  t h a t  of 

t he  employer - t o  s e rve  a Notice of Objec t ion  i s  l i m i t e d  t o  the  per iod  p r i o r  

t o  the  s e r v i c e  of t h e  o r i g i n a l  claim f o r  r ed re s s .  

The second ques t ion  which t h e  o r g u e l l t  of tho respondents  r a i s e s  i s  

whether under ~ e c t i o n  8 af oro,scid the  dec i s ion  of  t h e  etuployee/claimant 

t o  alter his t a c t i c s  and invoke a hearing by t he  Tribune1 i n  p lace  of  

t h e  Rights Conmissioner must be made wi th in  6 months of th6 d a t e  of the 

d i smisoa l  and n o t i c e  of t h a t  ciinnge 1 l . k e w i s e  yivon vii thin tho 6 months 

pe r iod ,  

Whet sub-sootion 2 of s e c t i o n  0 r e q u i r e s  i s  t h e t  n o t i c e  should be 

given w i th in  t h e  a p p r o p r i a t e  time of t h ~  i n i t i a t i o n  of a claim f o r  

r ed re s s .  It docs no t  r e q u i r e  as a s t a t u t o r y  cond i t i on  precedent t o  

the  e x e r c i s e  of j u r i s d i c t i o n  t h a t  no t i co  should be given of subsequent 

dec i s ions  taken I n  r e l a t i o n  to t h a t  claim. Now i t  is  c l e a r  t h e t  a 

c la im which i s  corrulenced by an employee for a hear ing  Lcfore t h e  

Rights'Commissioner may ccn~iuc ie  wi th  n determination by t h a  Tr ibunal  if 

only f o r  tllr reason th&t en~ployer i t 1  ttlc cxurc i so  of h i s  s t a t u t o r y  



d i s c r e t i o n  o b j e c t s  t o  t he  hearing before the  Nights Commissioner, ""1 

Notwithstanding tire change of course  t h a t  t h e  proceedings might t a k e  i t  T 

seems t o  me that t h e  c la im f o r  r e d r e s s  would be t he  c la im t o  a hear ing  
7 

be fo re  t h e  Rights  Commissioner and thcit once n o t i c e  of t h a t  c la im was 
P1 

duly  served t h a t  the  s t a t u t o r y  pre-condi t ions  would be f u l f i l l e d ,  If 
7 

t h e  p o s i t i o n  were otherwise  s e r i o u s  d i f f i c u l t i e s  would a r i s e  in applying 

'7 

t he  sec t ion .  For example i f  a c la imant  poetponed i n i t i a t i n g  a claim u n t i l  

1 

n e a r l y  t h s  e x p i r a t i o a  of t he  s t a t u t o r y  s i x  months pe r iod  and t h e  employer 

7 

servod a no t i ce  of o b j e c t i o n  on tho l u s t  dby of t h e  s t a t u t o r y  per iod  then,  

i f  t h e  claimunt was requ i red  t o  give  r iot ice t;o t h e  Tr ibunal  of t he  f a c t  thaq 

t h e  c la im would i n  those  circumstances be brought before  t h e  Tr ibuna l  -I 

i n s t e a d  of tho Righ ts  Commiseioncr such n o t i c e  would n o t  be given w i th in  t& 

time l i m i t e d  by t h e  s t a t u t e .  However, upor t  from t h i s  p r a c t i c a l  
'-I 

I 

cons ide ra t i on  i t  seerno t o  me t h c t  tho  s e c t i o n  by i ts  terms on ly  r e q u i r e s  
7 

t h a t  n o t i c e  should be giver1 of tho i n i t i a t i o n  of t h e  c la im f o r  r e d r e s s  and 
m 

t h a t  t h i s  condi t ion  is met a i d  t h o  plrrpose of t h e  act  f u l f i l l e d  when n o t l c e  

rn 

of t h e  c la im a s  originally fornuluted ia duly given. 

C1 

It can be nl~precicrted t h a t  thr: a o r v i c e  of no t i ce  on the  T r ibua l  woulc 

C1 

be desirable and t h ~ t  the  fci lure t o  y i v o  such  n o t i c e  m i g h t  involve 

P1 admin i s t r a t i ve  problems, On the  o t h e r  hand I think i t  reasonable  t o  
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aasume that the  s e c r e t a r i a t  and a d m i n i s t r a t i v e  s e r v i c e s  r e l a t i n g  t o  

both  the  Rights  Comis s ione r  and t he  Employment Appeals Tr ibuna l  are 

provided by t h e  Department of Labour which no doubt assists i n  process ing  

t h e  c la ims i r r e s p e c t i v e  of which body u l t ima te ly  a d j u d i c a t e s  thereon.  In 

any event I am s a t i s f i e d  t h a t  the  l e g i s l a t u r e  d i d  no t  impose o r  i n t end  t o  

r e q u i r e  t h e  s e r v j c e  of a second o r  a d d i t i o n a l  n o t i c e  in such ~Frcums tances  

os a condi t ion  precedent  t o  the  e x e r c i s e  by the  Tr ibuna l  of its j u r i s d i c t i o n ,  

The f a c t  that a second n o t i c e  i s  no t  i n  my view, necessary, where the 

"change of coursoV i s  due t o  t h e  i n t e r v e n t i o n  o f  tho employer the same 

p r i n c i p l e  is equa l l y  app l i cab l e  where tho change i s  brought about by the  

dec i s ion  of the enployee/clairmnt himself .  In t h e s e  c i rcumstances  it  seems 

t o  me that the  cause ahovm by t he  Employment Appeals Tr ibuna l  must be 

disa l lowed and t h e  c o n d i t i o n a l  o rder  made abso lu t e*  
I 




