//
THE HIGH COURT V/// i
1983 No. 456 S.S. o
BETWEEN: _
THE STATE AT THi PROSECUTION OF HYWEL T. JOHN '
PROSECUTOR |
of La
A AND ~
N i
¢

‘ THE EMPLOYMENT APPEALS TRIBUNAL AND INBUCON

I'W."
MANAGEMENT CONSULTANTS LIMITED AND INBUCON ‘

MANAGEMENT CONSULTANTS (IRLLAND) LIMITED

RESPONDENTS
Judgment of Mr, Justice Murphy delivered the

day of January, 12@5
' ™

The prosecutor, Mr, Hywel T. John, was employed by the respondents or
-

one or other of them prior to the 9th day of April, 1981 as from which date
he was dismissed,

IH!
By notice dated the 7th day of October, 1981 addressed o

!ﬂ
"Rights Commissioner" and entitled "Untair bLismissals Claim" the prosecutor

complained that he had been unfairly dismissed. In that notice the 7

prosecutor described both of the respondents as hls employer.

As I ™

understand the affidavits sworn in the mutter the prosecutor in fact accepts
that it was the secondly named respondent, that is to say, Inbucon Hanagemqgt
Consultants Limited, who were his employer end not the thirdly nemed ]
respondents Inbucon Munagement Consultanis (Ireland) Limited.

L]
There is & significent conflict of fact between the prosecutor and the

secondly and thirdly named respondenis us to when and on whom the claim fox
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redress was perved. In paragraph 8 of his affidavit the prosecutor avers
as follows:-

"I'am informed by my solicitor and believe that the said notice was
served on the Rights Commissioner and on the respondent company on
Priday the 9th October, 1981",

Mr. Liam MacHale in his affidavit on behalf of the respondent companies

at paragraph 6 stated as follows:-

"I am instructed that on or shout the 16th day of October, 1981 a clain
form to the Rights Commissioner dated the 7th day of October, 1981 was
received by the third named respondent Inbucon Management Consultants
(Ireland) Limited".

Apart from any other infirmities in the prosecutor's case it is'
therefore, contended that he failed to serve either respondent company
within time and the employer respondent at all. It is not either
necessary or indeed possible to resolve those issues for the purposes of
the present proceedings and it must be understood that a decision herein
does not imply any finding in relation to those issues.

In any event it does appear that by letter dated the 19th October, 1981
an officer of the Department of Labour wrote to Inbucon Management

Consultants (Ireland) Limited referring to the notice seeking redress and
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inviting thet company to indicate within fourteen days whether they
L
wished to object to the case being dealt with by a Rights Commissioner.
The addressee company raised no such objection.
™
By letter dated the 1lth June, 1982 the solicitors on behalf of the
prosecutor informed the Secretary of the “mployment Appeals Tribunal as |
FP.T‘

follows:~
"Mr. John had originally appealed to the Rights Cormissioner, a copy o;ﬂ
the appeal form is enclowed, but now had formally objected to the heai™n
of the matter by the Rights Commissioner and wishes the matter to be =
heard by the Tribunal".

There was a notice of appeal enciosed with that letter consisting of =

!?.!!
completed form R.P.51A. The question contained in Part 2 of that form in

l.",?!
the terms "do you object to a cleim of unfair dismisal beirng heard by a Rights

™

Commissioner™ is answered in the affirmntive. The notice of appeal itself
bears the date the 7th October, 1981 but clearly it was not served at any“”
time prior to the 1lth June, 1982.

The prosecutor had, however, through his solicitors written to the Righ™
Commissioner on the 27th May, 1982 stinting that he objected to the hearing e

the matter by the Rights Commission~r.

The mntter came before the Employment Appeals Tribunal on the 3rd day of
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May, 1983 and the Tribunal, having reviewed the facts wnrer the provisions
of Section 8 of the Unfair Dismissals Act 1977 expressed its conclusion in
the following terms:-

"In our view, Section 8 gives a claimant an election as between a

Rights Commissioner and the Tribunal. It seemas to us that Section 8
(2) provides that such election must be made within six months of the
date of dismissal, but the present case was not referred to us until
fourteen months after that date. We therefore have no jurisdiction to
hear the claim".

From that decision the prosecutor appealed to the Circuit Court and afte:
the motter had been mentioned before the Circuit Court Judge the prosecutor
applied for and obtained on the 26th July, 1983 a Conditional Order of Mandamt
directed to the Employment Appeals Tribunal to make a determination in
relation to the presecutor's cleim. The first 'ngmed respondent purported
to show cause by notice dated the 14th September, 1983 and the other
respondente on whom the order was served filed an affidavit herein on the
1st September, 1983.

The relevant provisions of the Tnfair Dismissals Act 1977 are comprised
in Section 8 of that Act. The materinl nsub-sectionz of that section are as

follown: -
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(1) A claim by an employee agninst an employer for redress under thi

Act for unfair dismissal may be brought by the employee before a

Rights Commissioner or The Tribunal and the Commissioner or
FWT

Tribunal shall hear the parties and eny evidence relevant to th.

L]

claim tendered by them and, in the case of a Rights Commissione:

‘ ™
shall make a recommendation in relation to the c¢laim, and, in
the case of the Tribunal, shall make a determination in relatio’ |
to the claim. ~

(rp) A claim for redreas under this Act shall be initiated by giving..

a notice in writing (containing such particulers (if any) as may_

be gpecified in regulations under Section 17 of this Act made for

the purposes of sub-section 8 of this section) to a Rights
Commissioner or the Tribunal, as the case may be, within six

Lol
months of the date of the relevant dismissal and a copy of the

notice shall be given to the employer concerned within the same

period. .
(111) A Rights Commissioner shall not hear a claim for redress unde™
this Act if:- -
(a) the Tribunal hns mnde a determination in relation to the
cleim, or
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(b) Any party concerned notifies the Commissioner in writing
that he objects to the claim being heard by a Rights
Commissioner,

(V) Subject to sub-section (4) of this Section, the Tribunal shall not
hear a claim for redress under this Act (except by way of appeal
from a recommendation of a Rights Commissi;ner):-

(a) If a Rights Commissioner has made a recommendation in
relution to the claim, or

(b) Unless one of the parties concerned notifies a Rights
Commissioner in writing that he objects to the claim being
heard by a Rights Comwmigsioner."

Sub-sections 1 and 2 of Section 8 aforesaid read alone might appear to

indicate that the claiming employee has an unfettered discretion as to

whether he would elect to bring his claim before a Rights Commissioner seeking

a recommendation in relation to the claim or the Tribunal seeking a

determination in relation to the cleim. The only qualification imposed by
those sub-sections is that the claim should be initiated by giving notice in
writing to a Rights Commissioner or the Tribunal "as the case may be" within
the period limited by the Statute. The inclusion of the words "as the case

may be " would seom to suggest that the initieting notice is to be given to
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the Rights Commissioner or the Tribunal depending upon the choice made by
the employee in the first instance as to the forum for deeling with his claim,

However sub-sections3 and 5 quoted above make it clear that a claim -

cannot be initiated before the Tribunal unless one of the parties

concerned notifies a Rights Commissioner in writing that he objects to the

mm

claim being heard by & Rights Commissioner.
One of the grounds relied upon by the Employment Appeals Tribunal in

rm
their notice showing cause was the contention that a claimant who refers

-
his claim to a Rights Commissioner is deemed to have made an election in
favour of that procedure and cannot subsequently (even within and less ~
gtill without the statutory period of six months from the date of the ™
relevant dismisual) seek instead a determination by the Tribunal. ™

Alternatively it is argued, and indecd the Tribunal have held, that the -

claimant must make his election to have his case determined by the Tribunal

n

within six months from the date of the dismissal and as that was not done

in the present case that they had no jurisdiction to hear the claim.

It was indeed common case that the euployee could choose or elect as o
~

whether his cluaim would be heard by thsz Rights Commissioner or the Tribune .

omn

As is clear frum the statutory provisions quoted above a hearing before ti
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Tribunal of Lhe employee's claim presuppozes a written notice of
objection to the claim being heard by a illghts Commissioner, the
first question that arises is whether this Notice of Objection may
or must be given before or after the cleim for redress is served.

It was argued that there wis something logically offensive in
the concept of a person objecting to a procedure which he himself
had initieted, It wus submitted that a Notice of Objection by an
employee could be served only berfore he initizted his cleim and that
once he had served notice of a cluim to be heard by a Rights
Commissioner that he wea estopped from presenting a claim to the
Tribunal,

whilst Lhis argument is not without merit it does not seem to me
that it can prevail in the presenti circumstancgs. The section clearly
envisages "uny party concerned" serving a Hotice of Objection, It
is not confined to the employer. Then the right which the employer
has is so expressed in the section as to be exorcisable - as indeed in
his case it must be - after the proceedings have been initiated. It
follows, thercrore, thet the scction in its terms permits an employer
to object cubuequent to the initiation of the proceedings so that the

respondent. argument involves saying that predsely the same words are not
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adequite to give the samo rignt to the employee. S50 to construe

a statute could only be justifica in very specizl circumstances. I 7

do not believe that the court would be justifiad ian doine 5o in the o
nresent cuse, It does seem to me thit there may be circunstances

H'F!“

and thzt the legislature may properly have anticiputed that circumstances
could arise in which an ewployee having decided to seek a recommendation
™

from a zights Commissioner would subsequently - perheps with the

benefitl of professional sdvice - properly seek instead a determination .y

I‘F.7
the Tribunal. In any event the provigsions dealing with the service
o]
of un objuection notice seenm to e to somz exlent en wdninistrative

rutiter than a substantive procedare., Certueinly thsre is no indication
in the stutute thet the right to objoct must be bied upon any bellef, ™
real ov inmugined, that a Rights cvommizsionsr would be in any way -

Gisquilified from dealing properly or cifectively with the claim.

-
Purtherore the formel notice wi:t Lo uerved even though & direct
application to the Tribuncl would ot itself preswnubly indicate a
neputive intent in relation to the U“ights Commissioner as much as it

Lo}
would  a noszitive intent din resie b+ the Tribunal, For those

il
reacon.: it seens to me that to some- cxatent, at any rate, the

™

servies oi the objection notice o o procedaral step - wlbeit an
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important one - and not directly related to the rights of the employee
or the case which he proposes to make.

In the circumstances it seems to me that there is no sufficient
justification for inferring thet the right of the employee - unlike that of
the employer - to serve a Notice of Objection is limited to the period prior
1o the service of the original claim for redress,

The second question which the argument of the respondents raises is
whether under section 8 aforeseid the decision of the ewployee/claimant
to alter his tactics and invoke a hearing by the Tribunel in place of
the Rights Commissioner must be made within 6 months of the date of the
dismissal and notice of that change likewise given within the 6 months
period,

Whet sub-section 2 of seétion 8 requires is that notice should be
given within the appropriate time of th. initiation of a cluim for
redress. It does not require as a statutory condition precedent to
the exercise of jurisdiction that notice should be given of subsequent
decisions taken in relation to that claim., Now it is clear that a
claim which is commenced by an employee for a hearing before the
Rights Commissioner may ccuciude with a determination by the Tribunal if

only for the reason that *he employer in the exercise of his statutory
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discretion objects to the hearing before the Rights Commissioner. il
Notwithstanding the change of course that the proceedings might take it m

seems to me that the claim for redress would be the claim to a hearing

f!\'q‘
before the Rights Commissioner and thet aonce notice of that claim was
duly served that the statutory pre-conditions would be fulfilled, If

m
the position were otherwise serious difficulties would arise in applying

f?]

the section. For example if a cleimant postponed initiating a claim until

nearly the expiration of the statutory six months period and the employer

-
served a notice of objection on the last duy of the statutory period then,

if the cleimant was required to give notice to the Tribunal of the fact tha”
the claim would in those circumstences be brought before the Tribunal ™

instead of the Rights Commissioner such notice would not be given within the,

time limited by the statute, However, apart from this practical

-
consideration it seems to me that thoe section by its terms only reéuiree
that notice should be given of the initiation of the claim for redress and

that this condition is met and the purpose of the act fulfilled when notice
e

of the claim as originally formulated is duly given,

-

It can be appreciated that the service of notice on the Tribunal woulé

be desirabla and that the failure to give such notice might involve

~

administrative problems. On the other hand I think it reasonable to
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agsume that the secretariat and administrative services relating to
both the Rights Commissioner and the Employment Appea;s Tribunal are
provided by the Department of Labour which no doubt assists in processing
the claims irrespective of which body ultimately adjudicates thereon. In
any event I am satisfied that the legislature did not impose or intend to
require the service of a second or additional notice in such circumstances
ags a condition precedent to the exercise by the Tribunal of its jurisdiction,
The fact that a second notice is not in my view, necessary, where the
"change of course” is due to the intervention of the employer the seme
principle is equally applicable where the change is brought about by the
decision of the employee/claimant himself. In these circumstances it seems

to me that the ciause showm by the Employment Appeals Tribunal must be

disallowed and the conditional order made absolute.

!





