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Th%s is a Notion to make absolute a Conditional -Order of

Certiorari granted on the 27th of June 1983 in resvect of an Grder
of an Bord Pleanela (herein referred to as the Board) dated the
20th of May, 1983 granting plenning approval for develeopment at

the rear of No. 31 Temple Road Dublin 6., The grounds on which




the order was granted were that it was made in excess o?f

Jurisdiction and wag contrary %o the principles of natural justice

&
’m in that the Board failed to be consistent in the discharge of its
{
statutory duty.
The background to the matter is as follows., On the 15th of
Iﬂ November, 1979 outline rlanning permission was granted by the
r, Planning Authority for a single storey detached residence of
r' 1,500 square metres at the rear of No. 31 Temple Road, which is
. a corner house situaste on the corner of Temple Poad and Richmond
Hill. The outline planning permission was subiect to five
conditions, This outline permission was not avpezled by the s
-
Progsecutorns whe live in the iwo houses next door to No. 3!, the el
™ reason being they did not know of it in time. it
¥
- On the 22nd of January 1981 planning approval was granted ;
by the Planning Authority for a two storey dwelling at the rear ° .
o :
of No. 31, Temple Road. This was appealed by the Resrondents
[y
to the Board. ;
5
= By order dated the 9th of June 1981 the 3oard allowed +he f
- appeal for the following reagsons;- i
"(1) Approval is sought for 2 iwo storey house and ine
w2
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proposed development is therefore inconsistent with :
o ;
o
the outline permission granted on the 15th November *
[ R

1979 which related to a single storey dwelling.

(2) The proposed two storey house would by reason of its
visual obtrusiveness heignt and proximity to No. 31, ;
Temple Road so reduce the amenity of that existing
house as to render it out of character with the

character of houses on Temple Road and the provosed

development would therefore be conirary o 4
planning and development of the area.”
On the 25th of October, 1981 planning permission was

by the planning authority for a single storey dwelling o

n the
site. This was appealed by one of the Respondents, Mr. Kenny, ; !

to the Board. ,?

w

By order dated the 25th of February, 1982 the Board allowed
that appeal and refused planning permission for the following
reason:-

“"The proposed single storey house would by reason of it

vigual obtrusiveness and »roximily to Yo, 3!, Templ

¢ noad,

be out of character with
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injurious to existing residential amenity.”

3

On the 15th of October,1982 planning approval was granted

F‘I
i &
by the Planning Authority for a single storey dwelling on the :
{ . . . . - . i
‘ site, subject to five conditions., The Respondents apnealed to P
W the Board and by order dated the 20%th of May (985 the Board P
| i
F disallowed the appeal and grented planning approval subject to
- five conditions for the following reason:- i
4 .
i
"It is considered that =udbject to complisnce with the
r X
i R o
‘ conditions set out in the second schedule hereto the provose i
(L
™ -
‘ development would not be conirory to the proper planning o
!m and development of the area or otherwise be injurious o
" the cmenities thereof," 2
E i
The Board considered its¢lf bound by the ouitline planning g
e .
1
|
' permission granted on the 15th of November, 1979 and dealt with L
; the appeal against the planning approval dated the '5th of Qctobe
F‘ 1982 con the basis that the provision of a single storey dwelling
™ on that site was in accordance with an outline planning
! .ﬁ,
permission and therefore cconfined itself solely to considering
vhether the propoced house in 2utline, desipgn eo%c. was in
™
1
; accordance with proper planning and development,
rm o
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It was not contested (as claimed on behal? of the second
Respondent) that the dwelling house in respect of which planning

permission was refused on the 25th of February 1982 (herein

referred to as house ﬁ) had an internal floor area of 1,788 sq.

ft. while that of the house in respect of which planning approval !

was granted on the 20th of May 1983 (herein referred to as house

ﬁ} was 1,200 sq. ft.; that the roof height of house A was 6.3 ,%5
metres and that of house Q 5.75 metres; and that house A wag a

"unique modern sityled dwelling with high roof line and clear

storey roof lighta" and that{ house B was "a traditionzl form
domestic house type." -
On behalf of the Prosecutors it was claimed that house B S
was more proximate to No. 31 Temple Road than house A by one ”fﬂ
metre. This was not contested,
It was also claimed on their behal? that the visual impact fﬁ
or obtrugivencss of any single storey dwelling at the rear of

No. 31, Temple Road i3 esseniielly the same and that the effect

on the residential amenity of No. 31! Temple Road and the locality
in general of eny single storey dvelling is esgentially +the same,

This was contested by the second Respondent, Mr. Meenan,
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I did not allow either Mr. Joyce or MNr. McCabe, the two
architects, %o give oral evidence as to their opinion on the L
comparative visual obtrusiveness of house A. and house B, as !

I considered it was outside +the comvetence of the Court to come

to any conclusion on this question.

It was submitted on behalf of the Prosecutors :—

1. That the decision of the Board dated the 25th of Pebraury .fw
1982 effectively held thet any single storey house at the

rear of No. 31, Temple Road was visually obtrusive, too

proximate to No. 31 and seriously injurious %o exisiing
residential amenity and thereforc the matter of ony gingle

storey residence at the reax of No. 31 was res judicata. R

2. T™hav the Board was not bound by the ouiline permission
dated the 15th of November 1979 granted by %he Planning il
Authority.

3. That the Board was in breach of natural justice by its

order of the 20th of Mey, 1983 in giving 2 decision in a
matter vhich was res judicata or aliernatively inconsistent v
with 1ts orevious decision dated the 25%4th 0f Pedruary

1982 refusing permission for enother single storey house.
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4. that the Board was in breach of natural justice in that
it failed to give reasons.
In order for the doctrine of res judicafa to apply it must
be shown that the following elements are present:-
1. That the decision is a judicial decision;
2. That the decision was pronounced as alleged;
3, That the Court or tribunal had competent jurisdiction;
4. That the decision is final;
5. That there was determination of the same question as that
in the matter in which the estoppel is raised, and
6. Phat the parties (or their ovrivies) are the same.
(see gSpencer Bower and Turner: Res Judicata (2nd Bdition)
at pages 18 and 19.)
T accept that a decision of the Planning Bord is a judicial
decision to which the doctrine of rés judicata can apply.

In Athlone Woollen Mills Company Limited .v. Athlone Urban

pistrict Council (1950 I.R. 1 at page 9) Gavan Duffy P. says:

"In my opinion the grant of a special permission (with or without
conditions) by a Planning Authority, or its grant as passed by

the Minister on appeal, involve the exercisec of limited powers
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of a judicial nature so that the decision is properly

deascribed as z judiciael decision pronounced by a Judicial

Tribunal, as those terms are understood in relation to the

doctrine of res judicata. I am of opinion that the doctrine of

res judicata with the consequent estoppel applies.®

That decision related to the earlier Planning Acts but in

my opinion the same principle holds good for the present

planning code.

It is not disputed that the decision was pronounced as

ST
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alleged, that the Tribunal had competent jurisdiction

-
iy

, that the

-

decision is final, and that the parties are the same. But I anm

not satisfied that the Order of the 25th of Tebruary, 1982

concerned the same matter as the order of the 20th of May, 1983.
(See 0'Dea .v. Minister for Local Government, 91 ILTR 169)

The determinetion is not in respect of the same house, This

is not a question of the house being substontially the same with

a few minimal changes. The decision made on the 20th of May.

1983 concerns a completely different style of house.
The declision of the 25th of pebruary 1982 refers to "the

provosed single storey house" not to any single storey house,

— e — ————————— . ———

. e




The decision of the 20th of May 1983 concerns "a house at :

rear of 31, Temple Road, Dublin in accordance with plens and

® perticulars lodged with Dublin Corporation". This is a differen
] '
Zonts house in conception and design.
LA4D,
7 I cannot accept the argument that the refusal of planning

vermission on the 25th of February . 1982 was a refusal for all

single storey houses for as long as the character and amenity of

-
Temple Road remained the same, )
To look at the mattor another way, leaving aside any ™
G
complications which might arise from the prior grant of outline S
planning permission and assuming that both orders ccncerned an §g~
il d
application for full planning permission, I could not holéd that ﬁ&
[ )
e
the refusal of pormission for a particular single storey house IS
f
Gl
on the 25th of February, 1982 was a refusal covering all single 7{ ~
gtorey houses., o
; Lan]

Thorefore in my opinion the doctrine of res judicata does iR

not apply.
rm
The next argument is that outlino planning permissien i .
granted by the Planring authority is not binding cn the 3Zoard i
when it comes to consider an =2ppeal in relaition to Planning ’

Approval.,

A
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The decision of Barrington J. in The Siate (Pine vsllev y

el N

Developments Limited) .v. Dublin County Council (delivered the

24th of May, 1981) held that outline planning vermission granted

on appeal was binding on the Planning Authority. The decision o7

the Learned Trial Judge was reversed on other grounds in the b

Supreme Court but it seems to me that the principles enunciated

in the judgement in relation to the effect of outline nlannine
noan S

rermipsion hold good.

The Prosecutors attempied %o distinguish that judgement by

saying that yvhile outline planning permission granted on
by the Boerd was binding on the Plenning Authority, +he

was not true and outline planning permission granted by th

o
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At page 11 of his judgment Barrington J. deals with outline
permigsion vig.u-vis the Planning Authorily. He says:-

“It therefore appears to me that a2 develoner h

outline permisgsion has gone

that when he applies subseguenily for an aporoval <%he




At pvage 13 he says:-

1 1 » :'::

the developer proposes to complete the development already

approved in principle by the planning authority, ;2
" It appears to me to follow from this that the outline
permission asets the parameters within which the Planning

Authority must consider the applicafion Zor an approval and ;i

that it is not open to the Planning Authority, at the

- -

approval stage, to re-open matter which have already been

permitted under the general terms of the outline permission.

"I{ appears to me that under the provisions of Section 26 the' .

Miniscter was in effect the A

-

peal Court from the Planning
Authority and that if the lMinister has granted an ou%tline
vermission, that decision is binding on the Plawning
Authority and it is no% open to the Planning Authority to
re-consider whether the development is acceptable in
principle. It may indeed in certain circumatances revoke
the planning permission but as long as the outline planning
peronission stands it appears to me that the Planning

Authority is es much bound by it as if i4 had granted the

<

permigsion itself, Any cther conclusicn would
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opinion, have chaotic consequences.
" That being so it appears to me that a Planning
Authority considering an application for approval, must
con3slder it within the parameters of the outline permission.
An application, within those parametefs is the only
application it is called on to cons?der at that stage. If
therefore it attempis to re-oven matiers decided by the
outline permission it is nof considering the application
which is before it. In the present case
that the Planning Authority attempted to
which had been decided by the Minister when he granted the
outline permission. It appears to me therefore that they
failed to consider the only epplication which was before
them which was an application for an approval within the
parameters ¢f the Minister's outline permission.,”
It nppears to me that the same principles enunciated by
Barrington J. in respect of outline permission granted by the

Minister being binding on the planning authority apply equally

+
v
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to the case where outline permission is granted by

pes

Authority and is not appealed. In my opinion in those

It nes=s
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circumstances the un-appealed outline permission is binding on '

the Board and sets the parameters within which the Board must

consider any appeal in respect of a subseguent application for

approval,

The Prosecutors also allege that there is a lack of natural

justice in that no reasons are given to show why the visual

i
obtrusiveness or impact of house 3 is any different to that of Y

house A, or vhy proximity to No. 31 Temple Road is no longer a

factor or vwhy the effect of house B on the amenities of the

locality 18 different to that of house A.

The only reason given in the order is that subject to

compliance with the conditions, the proposed development would e

Yy

-

not be contrary to the proper planning and developmen%t of the

area or otherwise injurious to the amenities thereof.
In my opinion it must first be eatablished ihat there is

a duty on the Bourd to give reasons or explain why reasons for a

prior decision do not apply. In Wade on Administrative Law, ot

rifth Edition, at page 486,

"It has never been a principle of natural jusiice that

reasons should be glven for decisions, Since %here is no

flrge 14 Tuspmy
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such rule even in the Courts of J,aw themselves it has not
been thought suitable to create one for administrative

bodies."

And later in the same page it is stated:

tplthough there is no general rule of law requiring the
giving of reasons, an administrative authority may be unable
o show thaﬁ it has acted lawfully unless it explains itselfr
In my opinion in a cage such as this, it is not open %o the
Court to go behind the reason stated (i.e. that the approval
sought is not contrary ¥to proper vlanning and development or
injurious to the amenities of the area) and seek an explanation

of Wwhy reasons gilven for an earlier decision do not egually apply

to this. There is a statutory obligation under Sections 26 (8)

and 27 (5) of the Local Government (Planning and Development)

Act 1963 to specify reasons for the refusal of any permission or

approval or for the imposition of conditions., There does rot

appear to be any gatutory obligation to specify reasons for

granting any vermission or approval.

In my opinion this is not a cose where the Board is unable

to show it mcted lawfully unless it explains i%s decision. The
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Board is the Tribunal competent to decide whether a development {(
i

is contrary to prover planning and development or not. It has

made such a decision. I have already stated that in my opinion

the prior decision of the 25th of February 1982 was not a Lo

decision on an identical matter to the order vwhich is now

N
challenged.
.M
Therefore in my ovinion there is no basis for the contentior
that the Planning Bord must on the face of the Order show why the . |
reasons which they were obliged to give under Statute for ™.
refusing permiesion were not applicable in a case where they -
granted permlssion. i
i T
The cause shown shouléd be allowed and the conditional Orderﬁﬁ‘
o
discharged. /&i&@é&l(jan,Qéqa :;
— : =
8- E¢,
]
hopusved
. ¢ .
R
™




O'Dea .v. Minister for Local Government 91 I.L.T.R. 169
r , . L |
H.7.V. Limited .v. >Prices Commission 1976 Indusitrial Cases
FP‘ Repoxrt
F‘ _ Smeaton Hanscomb .v. Sassoon Setty Son and Gompany 1953 { W.L.R.
F‘ 1481
- Norton Tool Company Limited .v. Tewson 1973 1 W.L.R. 45

The State (Pine Valley Developmenis Limited) .v. Dublin County
Council (High Court unreported Barrington J. delivered 27th May,

r 1981)

Fy Reg. .v. Criminal Injuries Board Ex-Parte Ince 1973 1 W.L.R.
1335.

Glover .v. B.L.N. 1973 I.R. 338

The State (Abenglen) .v. Dublin Qorporation 1982 I.L.R.M. 596

e s —— e w7 o) S, at 48P A 4 S



-

1983 KNo. 363 3.S.
THE RIGH COURT

IN THE MATTER OF THE LOCAL GOVERNMENT
(PLANNING AND DBVELOFMENT) ACTS 1963 T0 1982

BETWEEN: - THE STATE (AT THE PROSECUTION
OF JAMES F. KENNY)

First-named Prosecutor
and
DERMOT HUSSEY
Second-némed Prosecutor
and
AN BORD PLEANALA
First Respondent
AND BY ORDER PATRICKX B. MEENAN
Second Respondent

COUNSEL FOR THE_ PROSECUTORS

Paul Callan S.C. with him E. Leahy B.L.

COUNSEL FOR THE FIRST RESPONDERN

George Brady B.L.

COUNSEL FOR THE SECOND RESPONDENT

John Gallagher B.L.

CASES CITED:

Athlone Woollen Mills Limited .v. Athlone U.D.C¢. 195t I.R. |

3





