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AND BY ORDER PATRICK B . NEZ~L41~ SECOA! RE3POlD EST 

Judgment de l - lve red  by 14iss J u u t i c c  C a r r o l l  on the 2 14 day of 
! . : . 

Fch .  LLL\ ,, : 1 
J i .  7 

. . 
!: I 

Th'a is a Notion t o  make abso lu te  a C o n d i t i o n a l  .Order 0-4 t 4 .  ] ;; ::I. . 
,.:! ; 
1. I . ..: * '  8 .  7 

C e r t i o r a r i  p a n t e d  on t h e  27t!1 of June 1983 i n  r eoyoc t  of an Order {j!.!:' 

of an Bord  Plcalnle ( h e r e i n  r c i c r r ed  t0 r n  the 3octrd) dated t he  

20th o f  Eiay, 1903 g r c n t i n g  pl=n.?ing o?prolr.?l for developnent  at :I! ! 
.ii i- . . -. 
.-. 

1 
the  rear o f  No. 31 Templs Road Dublin 6. The ~ ~ o u ~ l d s  on which 



... . . .. , . -,. 
i ;r: 

the ori?er was gra.nCc6 irere that it was made i n  excess of i. ! . 
i . . 
:!I j = i s d i c t i o n  m d  was c o n t r z r y  t o  t h e  p r i n c i p l e s  of aatural j u s t i c e  i!+ 
!!: 
i' ' 

4 44: ; ... 

r ! :;?;I i n  that t h e  3oard f a i l e d  t o  be consistent i n  %he disck=ge of its 

I ... I;.?; ; ... , i:t: 
s t a t u t o r y  du ty .  ., . . . 

r I 
'I . 
. a  

I j: : 4. .  , 
The backgrourrd t o  t h e  matter i s  as fo l l ows .  O n  the  15th of :: 

1: 1 

. i. * .. ! . . 
Bove~riber , 1 979 outline pl-ing perniss ion  was g a n t e C  by the !:. ?!: .. . ..... -.. : .. . .* i C. 

;,,: ; 

I". .'.I ! 
Planning B~~t;i?ori%y f o r  a s i n g l e  s t o r e  jr d ~ t a c h e d  residence 0 f : :  

3 1 . . 
!. !' . . 

r 1,500 square metres ot the rear  of To. 31 Temp?-c 3oad, \&ich i s  
. I , , '  
.+ 7 . ::: ;. . .,. 

n c o r n a r  house s i turte  o n  t he  c o r n e r  o f  Temple  Road and aichnond - :? :! 

f"" . <. ' . ,. 
. . 

I 
. . 

11 

1 The o u t l i n e  g l m n i n g  permission uas sub5 ec'; t o  fitwe . I ;  . I 

condi ti 'onn . This o u t l i n e  pcynis niolz ;ras n o t  z??er.Jed by thc 
; .  . . 

. . .  " p  ;, 
... . <  1 proaecutoru who l i v e  i n t h e  two houseo ~ e x t  door  t o  N o . 3 1 ,  the 
, ,  :. a 

. . 
,I . 

1.i; 

reason  being they  d i d  not  know o f  it i n  t ime .  I . i : 

I 

On tho 22nd o f  J a n u ~ r y  I981 > l a m i n g  apnz-oTrzl was g r a z t e d  ! 

by thc Planning lZuthority f o r  a two s t o r e y  dt.reLling et the  r e =  . , :  
' I 

, . 
of N O .  31, Temple Road. T h i s  wnu appetllcd by t h e  R e s g o n C e ~ t s  

. . .  
' t !  .., 

BY o r d e r  da tcd  tho 9th o f  Juce l ? G l  t h c  3onrd  rLXowed t h e  
. . 

a p p e d  f o r  t h e  f o l l o w i n =  r ez sons :  - ! , 
.G ' ..* 1; I 
.:: : 

" (  1 ) ~ p p r o v a l  iu sought f o r  a t-rro s t o r e y  house m-d the ... .. I :: L 

:: :' 1 

Ji  I 
? 



1 4 1  

proposed development i r i  t l ~ c r c  fo r e  i n c o n s i s t e n t  wi5k 
i 
1, : 
.. , 
i I the  o u t l i n e  permiss ion  g r a n t e e  on t h e  15 th  govezber I' 

1979 which r e l a t e d  t o  a s i n g l e  s t o r e y  dwel l ing .  

:I I' 
I 

(2) The proposed Dno s t o r e y  house would by r ez son  o l  i t s  I 
i .  
II I 

visual o b t r u s i v e n e s s  h e i g ~ t  =d p r o r i n i t y  t o  W. 31, 
1' t 

Temple Road 60 reduce t h e  amenity o f  t h a t  e x i s t i n g  

house as t o  r e n d e r  it out  o f  c h a r a c t e r  wi th  the 
' 

c h a r a c t e r  of  houses OE Tenple  Rozd 2 ~ 8  the ?roposeZ 
- f '  . ., - :. . . - . ,  + .  development would t h e r e f o r e  be c o n t r a r y  t o  t h e  proper :: : h 
. I 

p lann ing  and devclopnent  o f  t h e  erea.'! 

On tho  2 5 t h  of  Oc tober ,  p l a n i n g  permiss ion  was granted 

by t h e  p l m i a g  a u t h o r i t y  f o r  a s i n g e  s t o r e y  c lh-e l l ing on t h e  

1: 

s i t e .  This w+s appea led  by one of t h e  Respondents ,  I4r. Kern;., I . I 

t o  t he  Board. I 

By ordor d e t e d  the 25th of F e b r l i a ~ r ,  1982 t h e  Bozrd &loved 

t h a t  nppcal  and r e f u s e d  p lann ing  c r r c i a o i o n  f o r  

reason :  - 

'#The qroposcd s i n g l e  s t o r e y  ho-se ~ : o u l d  by re-enaon o i  i t 3  

.. ' 

be o u t  o f  c l l o m c t e r  771th houses on Tcap la  Soad ~ 2 6  s e ~ i o u s l y  1: 



. i n j u r i o u o  t o  e s i s t i c g  residential a s e n i t y . "  
1 
I 

On tho 1 5 t h  of  October ,  1982 pl~1~111ing app rova l  was granted 
P 

4 Y .! 
by t h e  P l ann ing  h u t h o r i t y  f o r  a sing]-c s t o r e y  ds:sLling or? the  q .:. 

. :I 
I 

,i 
s i t e ,  s u b j e c t  t o  f i v e  c o n d i t i o n s .  Thc R e s p o n d e ~ t s  an?ealed t o  , 

the Board and by o r d e r  da ted  t h e  20th o f  Mzy :983 t h e  ~ ~ 2 r d  .' ; 

:I . 
I! : 
:/ I 

' . t i  

disa l lowed  t h o  appea l  and gran t ed  ~ l s n n i n g  a p y r o v d  s u b j e c t  t o  . . 
: . I .  .. . ..:: - .  

' 4  
I .I f i v e  c o n d i t i o n s  f o r  the follow in^ reason:-  

"It is considered.  t h a t  s u b j e c t  t o  c o m p l i ~ . ~ c e  with t h e  

.. . 
c o n d i t i o n s  s e t  o a t  i n  the second s c h e d u l e  h e r e t o  t h e  propose .:; 

r . , 

development n o t  be z o z i ' ~ r c y  t o  t h e  Froper  plmnicg .i 

I"" and devolonment o f  t h c  area o r  o ' ~ h e ~ ~ i : ; c  bc  i n j u r i o u s  t o  

. I t h e  a m e n i t i e s  t he r eo f . "  

The Board cons ide red  i t s e l f  bound by the  o u t l i n e  ? l a m i n g  I ,  

i 

permiss ion g r an t ed  on t h e  1 5 t h  o f  Xovember, 1979 a d  d e a l t  w i t h  

t h e  a p ? e d  against t h e  p l a n x i n &  epprova l  d a t e d  t h e  ! 5 t h  o f  Octobe 

r' :982 cn  .the basis t h a t  t h e  p rov i s ion  o f  a s i zg l e  s t o r e y  dwe l l i ng  

v on t h a t  s i t e  was ia rccordznce vFfh an o u t l i n e  planning 
. :; 8 . . , ,  

. . . 
'1 

permiss ion  and t h e r e f o r e  confi:ied i t s e l f  s o l e l y  t o  cons ide r ing  . ' . 

accordznce with proper  p l ~ ? n l x : ~  x . 2  6cvc logxcnt .  



l t  was o o t  c o n t e s t e d  (as c l z i n e d  on behz l f  of  t he  second 

~ e s p o n d e n t )  t h a t  t h e  dwe l l i ng  house i n  r e s p e c t  of which p lann ing  ;:: . . 
I 

b 11,. .J I  ' 

pormiseion was r e f i s a d  on t h c  25th of Februzry 1982 ( h e r e i n  ? 3: ... , 
i;:;, , . ... 

I, I 

I1 11 ;; f 
r e f e r r e d  t o  aa house A )  had an i n t e r n a l  f l o o r  a r e a  o f  1,785 sq. l a  

1: , 

I' ; 

it. whi l e  that o f  t h e  house i n  r e s p e c t  of which p lann ing  approva l  I: [ 
( i '  

lijl : 
was g r a n t e d  on t h e  20th  o f  Mey 1983 ( h e r e i n  r e f e r r e d  t o  as4house  ..: 

::;: ... : . - .  . ., . . 
. !: 8 $1 u r s  1,200 oq.  it.: t h a t  t h e  roof  h e i g h t  o f  house A w a s  6.3 , 

. . 
metres  and t h a t  o f  houoe B 5.75 m o t r c e  ; and t h s t  house A was a 

4 

1; 

"unique modern s t y l e d  dwel l ing  w i th  h igh  r o o f  l i n e  and c l e z r  
I. . .. . '. . . .. . * .. 

, i f !  ' 
s t o r e y  r o o f  li&tsll ar.d t h z t  house B :.ras "a t r c d i t i o r ? d  form . . . , , 

I .  

domes t i c  houqe type .  

:I! 
On beha l f  o f  t h e  P rosecu to r s  i t  vas c l a i z e d  that house 3 . . .  rrrl 

q: 

was more proximate t o  No. 31 Temple 9o2d than house A by one 
pl 

metre .  This was n o t  con t e s t ed .  

I t  was z l s o  claimed on t h e i r  b e h a l f  t h r t  t h e  visual i n p z c t  . i 

! . . 
ysp 

o r  obtruaivenoao o f  m y  single s t o r e y  d u e l l i n g  a t  t h e  r e a r  of 

No. 31, Temple Road 13 eosen5ielly the  same and tha t  t he  e f f e c t  . .  ., . m 
! . .. :. , 

t 

on t h e  r e s i d e n t i a l  m e n i t y  of ::o. 31 Tenple RosZ and t h e  l o c a l i t y  
CI 

i n  g e n e r a l  o f  cny s i n a e  s t o r e y  2::elllnl: is esger? t i r l l j r  t r e  sac. 

F1 
.!. . 

T h i s  w a 9  c o n t e s t e d  by the  second Res?or.<ent, Fir .  I~!eexm. :1 i 
i. ! . . 



. I A  

1 .4 

1 did  not  a l lotr  e i t h e r  :.Ir. Joyce o r  ? s ; r .  EIcCabe, t 3 e  ttfo 

i : :  ; 
a r c h i t e c t s ,  t o  give o r a l  evidence a s  t o  t h e i r  opinion on the I I .  

b 
' 

comparative v i o u a l  obt rus iveness  of house h . and house B,  as 1 I ;;1. ] 
<; ! 

:\I: 
1 considered it was outs ide  +he competence o f  the Court t o  cone i 

1. 
I 

t o  m y  conclusion on t h i s  quest ion.  
I. 

i .  
.i 

1-t was aubmit ted on behalf of  t he  Prosecutoro j- . \ I  . '. . . -.. 1 

: . .. 
1 . That the d e c i s i o n  of the  Xoard dated t h e  25th of  Febraury . : 

1982 e f f e c t i v e l y  h e l d  that any s i n g l e  s t o r e y  house at the  

..A , 

. , r e a r  o f  No. 3 1 , T e m ~ l e  Road was v i s u a l l y  o b t m i v e ,  too  ,' . . 

. . 
,. !! :- 

proximate t o  No. 31 and s e r i o u s l y  i n j u r i o u s  t o  e x i s t i n g  

residential amenity and there iorc  t h e  nztter of  my single 

s t o r e y  res idence  a t  t h e  re= of JTo, 31 w e s  re0 jud ica tz .  . .. .. . 
1 

:; ., 

2. That the Board was not bound by t h e  ou t l ine  permission . .  ! 

dated  t h e  15kh of Xovenber 1979 granted by the Plannirg . r i  

3 .  That the  Board was i n  brerch  of n a t u r a l  justice by its 
1 .  

; ., 
: : .  orde r  o f  t he  20th of !-!ey, :983 13 g i v i n g  a dec i s ion  i n  a .I 4 . . 

. . 
!! !. 

f mftor \ .~ ! l i chwas  rea  j ~ d l c n ~ a o r a l t e r n a t i v e l y i n c o n o i s t e n t  ! 

w i t h  its previous decision d c t c d  the  2 5 t h  o f  ?eS1-~,?,-:;, 

.!. ; 
1982 r e f i s i n s  p e r z i s s i o n  f o r  e n o t h e r  single s t o r e y  house. . . :. b 

I: ! 



4, That  the  Board was i n  brezch of n a t u r a l  j u s t i c e  i n  that 

i t  f a i l e d  t o  give reasons.  

I n  o rde r  f o r  the  doct r ine  o f  res j u d i c a t a  t o  app ly  it must 

be shown t h a t  t h e  fol lowing elements a r e  present:-  

1 .  That t h e  d e c i s i o n  i s  a j u d i c i a l  dec i s ion ;  

2. That t h e  dec i s ion  was pronounced as a l l e g e d ;  

3 .  That the  Court o r  t r i b u n a l  had competent j u r i s d i c t i o n ;  
. 

4. That the  dec i s ion  is  find.; 

5. That t h e r e  w a s  determinat ion o f  tho same ques t ion  zs t h a t  

i n  the  ma t t e r  i n  which t h e  e s togpe l  is r a i s e d ,  znd 

6 .  That the  p a r t i e s  ( o r  t h e i r  p r i v i e s )  a r e  the same. 

( s e e  Spencer Bower and Turner: Rcs Jud ica ta  (2nd ~ d i t i o n )  

a t  pcges 18 and 19,) 

I accept  t h a t  a dec i s ion  of the  P lanning  Bord is a j u d i c i a l  

rr? 

decis ion  t o  which t h e  doc t r ine  of  r e s  j u d i c a t a  can apply. 

I n  Athlone Woollen M i l l s  Company L i a i t e d  .v. Athlone Urban 

D i s t r i c t  Council  ( 1950 I .R. 1 a t  pngo 9) Gavan Duffy P . says: 
7 

" I n  ny opinion t h e  g ran t  of a  s p e c i s l  permission (wi th  o r  without 

p*I 

condi t ions)  by a P l v l n i n g  Authori ty ,  o r  i t s  g ran t  as passed by 

the ;.Iigj.ster on appeal ,  involve thc cxercinc of l i a i t e d  _Dowers m 



of a j u d i c i a l  na tu re  s o  flat the  dec i s ion  i s  proger ly  

descr ibed as a j u d i c i a l  d e c i s i o n  pronounced by a J u d i c i a l  

Tr ibunal ,  as those  term a r a  understood i n  r e l a t i o n  to  the 

4 

doc t r ine  o f  r e s  jud ica ta .  I aa of  opinion t h a t  the doc t r ine  of 

re3 j u d i c a t a  with t h e  consequent e s t o p p e l  ap?lics." 

That decision r e l a t e d  t o  the e a r l i e r  Planning Acts b u t  in 

my opinion the same p r i n c i p l e  holds good f o r  t h e  present  

planning code. ,.- :.,.- 

I t  i s  no t  d isputed  t h a t  t h e  dec i s ion  was pronomced as 

a l l e g e d ,  t h a t  t h e  Tr ibunal  had conpe tent j u r i s d i c t i o n ,  t h a t  the  

dec i s ion  i s  final, znd t h a t  t h e  p a r t i e s  a r e  t h e  same. ~ u t  I ar: 

n o t  s a t i s f i e d  t h a t  t he  Order  of tho  25th o f  Pebruary, 1982 

concerned the sane mat ter  as t h e  o r d e r  o f  t h e  20th o f  ~ a y ?  1983. 

(See O8Dea .v. Minis t e r  for Local  Government, 91 ILTR 169) 

 he determinat ion  is  not  i n  r e s p e c t  o f  the  same house. This 

is no t  a ques t ion  o f  t h e  house be ing  s u b s t a n t i d l y  the  szne w i t h  

a f e w  minima  changes. The d e c i s i o n  msde on the 20% of I.:ay 

1983 concerns a completely d i f f e r e n t  s t y l e  of house. 

The dec io ion  o f  t h e  25th of February 1902 r e f e r s  t o  " t h e  

proposed s i n g l e  s t o r e y  housen not  t o  any single stoyey house, 



r e a r  of 31, Tomple Road, Dublin i n  accordance with g l e n s  a36 

b 
! ,  

."! T p n r t i ? u l a r o  lodged w i t h  Dublin Corpora t ion i t .  This i s  a d i f f e r o n '  
;!. ! . 

houae in concopt ion m d  design.  

1 ; 
I cannot  accep t  the argument t h a t  t h e  r e f u s z l  o f  p l ann ing  j: ! 

i" 7 
permiss ion on the 25th o f  l e  b ruary  ,1982 was 2 r e f u s &  f o r  all 

. 4 . : ,  9 
i f i  . 

s i n g l e  s t o r e y  housea f o r  8s long eo t h e  c h n r z c t e r  m6 i?monity of 1 
t 

. !  b-l 

Temple Road remained t h e  same. , 
, ; ,  

I 
1, 

To look  a t  the  na t tn r  ano the r  way, leaving as ide  any ; m7 
t .: 

;! . ,  
! c o n l l i c c t i o n e  which might; ariso irrom the  ~ r i o r  g r m t  of  o u t l i n o  , , 

:' . 'P) 

planning permiasion w C  coauming th2.t bo th  01-ders ccnserned a 
! rn 

:a!! 1. 
n 2 p l i c a t i o n  f o r  f u l l  p l ann ing  p e r m i s ~ i o n ,  1. could  n_ot ho ld  that  : s f ! .  

9 .  : . ,  - 1. ,- 
i.4 r 
,.j:; * 

t h e  r e f u s a l  of parmias ion  f o r  a p a r t i c u l a r  since s t o r e y  house i I 
! 

i 
on tho  2 5 t h  02 February,  1982 weo a r e f u s a l  covcrine all s i n g l e  ! [  ~ 

! . . 

storey houses. , a I 

CI 

4 

"oreioro i n  m y  op in ion  thc doctrinc of r e s  j u d i c n t a  does  I. 

0 ,  CP 
'* i - .  

not apply. I .  . i 
; . ..: ! . ... .. . 1 ::, . 
, . * F1 

759 m x t  a rguzen t  13 tha t  outlino pl :?anina  pe--cis sic^ 4 - 

g r u t e C  by t h e  L"ls?ring .;c*.hori ty  is  no t  binCirlg c z  :he 331-d 

-1. . ,:. ! .. 8 when i t  c o m a  t o  c o n s i d e r  m. e?peaJ i n  r e l z t i o n  t o  ?leozLz; , .:.. ... 
. . 0 

Approval. 



. ,  I i: 
 he d e c i s i o n  of S ~ r i n g t o r .  J. i n  T!le S5a t e  (pinP v&lev 

Development8 l i m i t e d )  .v. Dubl in  C o ~ z t y  C o z z c i l  ( d e l i e r e 6  t h e  

b ::.!, 
24 th  of May, 1981) held t h t  o u t l i n e  p l o n n i l g  yermission m o l t e d  ii.. 

i:;::, : 
. . :. , 

,; ': 
.:. L on appeal  waa b i n d i n g  on t h e  P l ann ing  , iu tho=i ty .  The d e c i s i o n  0 2  ;: 

I 

1: . t h e  Learned Trial Judge wos r e v e r s e d  on o t h e r  gocads i n  the ,i 4 

.: i Supreme Cour t  but i t  s e e r s  t o  =e that 5" ~ a - i n c i p l e s  e n ~ ~ c i a t e d  ,.;I .. . - .  
. $  i n  tho  j u d g e ~ e n t  i n  r e l a t i o n  'GO t h l  e 2 2 c - t  c_C o - f l i n e  ?lmnizg 

p e r e n s i o a  h o l d  good. 

I 
${ 

. A .  The Prosecutors a t t c s p t e d  t o  c i i . s l in&it> t h a t  Jud;cmcnt 5y 
r 
t: 

4 4 s e y i n g  t h z t  trtlilo o u t l i n e  plncning pcmiss ior .  g l z t e d  09 a g s e d  
I 

C, 
by t h e  Bocrd wa3 bin6ir .g  on t h e  P l c z n i n n  l r3 t : :~ r i ty ,  ~ q - g  r e v e r s e  ; 
w a s  n o t  t r u e  m d  o u t l i n e  ?lz?ning ?crrnisstor. canteC 3 y  t h e  

P l m i n g  A u t h o r i t y  was n o t  b ind ing  cn t he  3 o r r d  on a subsequent  

a p p l i c a t i o n  'OF agprova l .  

A t  p q e  1 1  of h i s  judp .en t  BGrington Z. depLs w i th  o u t l i z e  

pean ios ion  v i a  -u-v io  thc p l m ~ i 3 6  : .uthori ty . vc 3 - 7  - : - ~ J r d  

) I  . 
"It t h e r e f o r e  eppears  t o  me ';:?at 2 Cevelc,er h a ~ i n e ,  ,t :,is 

i . - 
.r 

o u t l i n e  e r n i o s i o n  has €or.? 2 c a r k i n  i c z ~ t b  o: Lie road  a d  

t h ~ t  when  h e  ajplles szboc;: :~xfly Tor 23 s p p r o r d  t 3 e  

P l m n i n g  r l u t h o r i t y  i3 o n l y  ccncn?nsd w i t h  ';he C e t + i l  x-hcre3y 



11. . . 

t h e  deve lope r  proposes t o  c o r ~ p l e t e  t h e  developnent  a l r e a d y  rnr, 
I 

approved i n  p r i n c i p l e  Sy t h e  p lann ing  z u t h o r i t y .  I' 
m 

:: . 
*.-6 

I\ I t  a p p e a r s  t o  me t o  fol low from t h i s  t h a t  t h e  o u t l i n e  ; : : 
i 1 7 
1' .  
I, 1 

permiss ion  s e t s  t h e  p a r m e t e r s  w i t h i n  which t h e  P l m n i n g  

I F) 

A u t h o r i t y  must cons ide r  t h e  a p p l i c a t i o n  :or a n  zpprova l  a d  ' \  

! 

'I I 
'-I t h a t  it is n o t  open t o  t h e  P lann ing  A u t h o r i t y ,  a t  t h e  . . 

$ c .  

approva l  staee ,  t o  r e - o y n  n z t t e r  wh ich  heoe &reedy been rmq 

pe rmi t t ed  under  the g e n e r a  t e r m  o f  t h e  o u t l i n e  permiss ion.  
i . '-7 

A t  gage I3 he says: -  
. I. 
,; m 

"It eppeara t o  me t h a t  ur.eer t he  p r o v i s i o n s  o f  S e c t i o z  26 the: : 

crl 
M i n i s t e r  w a  ir! e1fccl; t?:c h ? p e S  C0ur.t .l;!~lt. Planzizg  

Au tho r i t y  =d t!lat iZ :.ilnis.'ier hrs g r a t e d  zq ou";Lne o 

4 i 

permiss ion ,  t h a t  d e c i s i o n  i s  b ind ing  on t h e  ? l m n i n g  I 
; i . - yc? 

Autho r i t y  ar_d i t  I s  n o t  open t o  t h e  P l a n n i n g  Au tho r i t y  t o  . . 

1 

re -cons ider  whether  t h e  dcvelopnent  is accep t eb l e  

0 

p r i a c i p l c .  I t  may indood i n  c e r t a i n  c i r c u m g t a ~ c s s  revoke 
. . ,  

a I 

t h e  p l ann ing  permiss ion  3u t  as l o n g  as t h e  outline ~ 1 8 n n i z g  : - 
f 

pcrmissioli  s t ~ q d s  it zgpcars  t o  ne t h a t  t h e  P l ~ n ~ i n ~  
CI 

Aut!lority 23 es much Sound by it; rs if it had. g - a ~ f e d  t h e  

permiss ion  i t s e l f .  Any c t h c r  concl:sicn ;loulc?, i n  r.y 



12.  

o p i n i o n ,  have c h a o t i c  consequences.  

1: I 
\ I  That b e i n g  s o  i t  appears t o  me t h a t  a ?l?".?ing 

: i; : ... .:. ; 
A u t h o r i t y  c o n s i d e r i n g  an  a p p l i c a t i o n  f o r  apgrove l ,  n u s t  :: 4 . .:. I . _.. 

8 .;. ,. i ..,, ! 
.! r 

:I ! c o n s i d e r  it w i t h i n  t h e  garamefero of t h e  o u t l i n e  permiss ion.  ;; 
;' , 

An a p p l i c a t i o n ,  w i t h i 2  t hose  pzrameters is t h e  o n l y  . I i! ! 
! I 

.;j: I 

. :' , 
: I 

a p p l i c a t i o n  it i s  c d l e d  on t o  c o n s i d e r  a t  that stage. If :.l; -.  : : I :  . I 

, . 
t h e r e f o r e  i% a t t emp t s  t o  re-ogen m a t t e r s  decided by t h e  I ,  

; i 

o u t l i n e  pe rmi s s io2  it i s  no5 c o n s i d e r i n g  $ 3 ~  ~ 2 p l i c e t i o o  
I 

j~ ' 
> ': , 

which is be fo re  i t .  I n  t h e  ? r e s e n t  czse it is  q u i t e  c l e z r  
.: . , 

b!; ; : 

tha t  t h e  P l a m i n g  Au tho r i t y  attempted t o  rc -cons ider  z a 5 t e r s  : ' ,  

I !. 
1 4  which hnd been decided by ':he K i n i s t c r  ;.;hen hc grzri tec1 th 

*. 1 :  o u t l i n e  p e r n i s s i o n .  I t  ap2cnr3 t o  r?e t h e r e f o r e  tha1, t h y  . .a . . 
1 .  it, 

f a i l e d  t o  cons ide r  t h e  o n l y  application which wzs b e f o r e  
; i" 
' i- 

them which was an  applica:lon f o r  an app rova l  w i t h i n  t h e  : I .  

paramete rs  of  the ; - l i n i s t e r  3 o u t l i n e  g c r ~ s s i o n  ." 
1 

It  nppcaro $0 me t h a t  t3c s m e  pr i>cF? l e s  czunc i a t ed  by 
. ,  

. i  ' 

I.4 B a r r i n g t o n  J .  in r e s p e c t  o f  O U ~ ~ ~ Z C  pe rmiss ion  Ganted by t i e  . . 
!! ' 

M i n i s t e r  b e i n g  b ind ing  o s  'chc pl=wAine al:$hority cgply equzllg 

t o  t h e  cz se  where o u t l i n c  ? c r ~ i s 3 L o ! l  is  cr;~?teed by ';he 21:uznin~ 

A u t h o r i t y  and io no t  znpealed.  I n  ny op iz ion  In  "' ...one 



I 
t 

0 :' 
c i rcumstances  t h e  un-appeded  o u t l i n e  permiss ion  i s  b ind ing  on  : 1 

t h e  Board and a e t s  t h e  

cona idor  any appea l  i n  

approval .  

p a r m e  t e r s  

r e s p e c t  of  

u i t h i n  w11ich 

n s u b s e q u e ~ t  

the  Board ~ u s t  

a p p l i c a t i o n  f o r  

I) : 
;: I ~ h o  P r o s e c u t o r s  e l s o  a l l e g e  t h z t  t h e r e  i s  a l a c k  o f  n n t m a l  ( / 

j u s t i c e  i n  t h a t  no r e m o n s  z r o  g iven  t o  show vhy t h e  v i s u a l  

. . . I  

I ,ii I 

1 

o b t r u s i v e n e s s  o r  i n p a c t  of house B i s  any d i f f e r e n t  t o  t h a t  o f  r 
. I 
r 7  

house A ,  o r  why prox imi ty  t o  ilo. 31 Temple Ron6 i s  no l o n g e r  a t 
L 1 

f a c t o r  o r  why t h e  e f f e c t  of house 3 on t h e  ameni t i es  of t h e  

l o c a l i t y  i a  d i z f e r e n t  t o  t h z t  o f  house -4. 

The o n l y  r e a s o n  given in t i e  o r d e r  is t h a t  su5jec-t t o  

, .? 8 

1 !: 
'I! 

' I !  : \ 
. + 
.: . , compliance w i t h  t h e  c o n d i t i o n s ,  t h e  proposed d e v s l o p e n t  would . 1 .  

2 :  I 1 
': 1. n o t  be c o n t r a r y  t o  t h e  p roper  p lann ing  &.rid development of  t h e  ; 

a r e a  o r  o the rwi se  i n j u r i o u s  t o  t he  m e n i t i e s  t he r eo f .  

I n  my op in ion  i t  SUOC f i l s *  Se e ~ t a 5 l i s h n d  t ha t  t h e r e  is 
; ' 

. . a duty  on the  Coard t o  g ive  r e a s o m  o r  e x p l a i n  :rty reasons  f o r  a 
: ; 

p r i o r  d o c i s i o n  do n o t  apply. In wade on , l d r n i n i s t r o t i ~ ~ e  ~ a v ,  

at page 436, 

"It has never  been 2 print!-?le of n a t u r z l  j u s t i c e  t h a t  

r e a sons  should  be g iven  f o r  8 e c i s i o n s .  S ince  t h e r e  i s  r o  m 
: t 

E)q ((4 ~\JJ+-J i I 
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such r u l e  even i n  the  Courts o f  Law themselves i t  hcs not 

been thought  s u i t a b l e  t o  c r e a t e  one f o r  admin i s t r a t ive  

bodies.  

And l a t e r  i n  t h e  same page it is s t a t e d :  

llAlthough t h e r e  is no general r u l e  of l a w  r e q u i r i n g  the 

g iv ing  o f  reasons ,  an admin i s t r a t ive  a u t h o r i t y  may be m z b l e  

t o   how that i t  has ac ted  lawfillly u n l e s s  it exvla ins  itself21 

I n  my opinion i n  a case such as t h i s ,  it i s  not  open t o  t h e  

Court t o  go behind t h e  r e a o n  s t a t e d  (i.e. that t h e  approval 

sought  i s  not c o n t r a r y  t o  proper p lznning  zr~d development o r  

i n j u r i o u s  t o  the amenities of t h e  a r e a )  and seek  an e x ~ l m z t i o n  

of  why reaoone given f o r  an earlier dec i s ion  do n o t  e q u u y  apply 

t o  t h i s .  There i s  a s t a t u t o r y  o b l i g a t i o n  under Sec t ions  26 (8) 

and 27 ( 5 )  o f  the  Local  Government ( P l m n i n g  m d  Development) 

~ c t  1963 t o  spec i fy  reasons  for  the  ref 'usel of any permission o r  

approval  o r  f o r  the imposi t ion of condi t ions .  There does n o t  

appear  t o  be any & a h t o r y  o b l i g a t i o n  t o  s p e c i f y  reasons f o r  

g r a n t i n g  any permission o r  approval. 

I n  my opin ion  t h i s  is r,ot a case vherc  t5e Board is unable 

t o  she,: it a c t e d  lawfully unless it explc ins  i ts  decis ion.  The 



. . 
a,.. 

+. 7. 
<,; '-7 

t . ,  , , ?>--' - 0. , :. i; .. :: 
!: ;; . . 

I .  

' la 

~ o v d  i s  the  t r i b u n a l  conpetent t o  decide whether a development i !  
'.: "1 

is  cont rary  t o  proper p laon ing  and development o r  not .  It  has  
4 

1,- . * . . 'P? 

made such a decision.  I have J l ready s t a t e d  t h a t  i n  my opinion i;. 
i: . 

, a 

the p r i o r  decis ion  o f  the  25 th  of  Februzry 1982 rras =of a ' 7 

i: ' 
decision on m i d e n t i c a l  matter  t o  t h e  order  which is now , . 

; '  7 

challenged. 
.. . .. . . . 

:. . t . ! i .  . 7 
I I 

Therefore F.1 my oyinion ",ere i s  no bzsis f o r  the  con.tentior . 

. : 
' r n  

t h a t  the Planning Sord nust on the  face of t h e  Order show why the . I 

b. 

. . 
r e w o n s  which thcy were obliged t o  g i v e  undor ~ t a t u t c  f o r  ; "7 . . . 1: 

... 
r e f u s i n g  permission vere not a?pl icable  i n  a case where they , A 

p a n t e d  _nomission. 

r: i 7 . . . . 
: ). The cause shown shoulcl t.e d lowed  and the condi t ional  Order . :. 

discharged. 
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