
Judment  of Nr. Jugt ice  Snrron cldslioesd t i e  UQ'CIZ~~ of ~ S U R P U  laad 
-* 

The ?rosecutor3 were ex :?  coa7icteC by the res?onda35 a t  DE L o o g h ~ i r e  
i c - 

r / . + 
I 

I 
9 i s t r i c t  Court on the 21s t  Kowxber, 1933 t h ~ ' ; .  they d i d  o r  the  jlst October, $1  ! .  1 i 

I / 

r ,j 1983 ~ n l a w f u l l y  a s s a u l t  one Seraezzt  Zzo?ocn 3arry, n Ca*a, i n  tbe due .I ,k F' 

I t g  .. - j 1' 
i I execution of duty con t rz ry  t o  Sectior.  12 Pre-renYon of Ce-lnes Act, 1m1. 

I . - 
On the 24th Yovnber, 198'3, tho prozecztors 05t?ina(! P̂  CondZtion~l  O r d e ~  

of Cer t iora- i  t o  quash such convic t ions  ugon the ground thyf the sec t ion  

d i d  n o t  create an  offence of sssaul t i n  tha car t icular  ci.;.c*mst;.ncos but a 

penalty f o r  on accused previcusly con-zicted of such on r s s a u l t  . Cause 

has  been shown by the responZent e~- i2s t  the nakiq of the Cozdit ionnl 

Order. Tho prosecutors no tui ths  t anc l in~  such cause shotrn noved t o  hnve 

i the Condit ional  Order mZe  absolute .  

The argument on behalf of  the prosecctors is  b 3 e d  u-,oa t3e  vo~2ir .g  

of Sect ion 12 of Prevention of Crine Act 1671 i n  th2 context  of t h e t  Act 

1 
r 1 es a whole, Sec t io3  1 2  is a s  fol1~i:s:-  

"12. Where r,nx peraor. i s  con-2cfeC cf En asssult 02 2r.y const?Sle 

when i n  the  ~ x n c u t l o n  O F  h f s  Zuty, suc l~  peyccn s:?cll bc ~ ; u i l t - -  



of an offence aga ins t  t h i s  Act, and s h a l l ,  i n  the d i s c r e t i o n  

of the  Court, be l i a b l e  e i t h e r  t o  nay a penal ty  not  exceeding 

220, and i n  d e f a u l t  of paynent t o  be imprisoned, with o r  without 

hard labour,  f o r  a tern not  exceeding s i x  months, o r  t o  be 

imprisoned f o r  any t e n  n o t  exceeding s i x ,  o r  i n  case such 

person has  been c o n e c t e d  of a s imi la r  a s s a u l t  within two years,  

nine months, with o r  without hard I z b o ~ r . "  

The prosscutors submit t h a t  no o'fence i s  c o m i  t t e d  unless the accused 

has a l ready been convicted. The pert of the  Act i n  which Section 12 occms 

i s  e n t i t l e d  "Punishment of Cer tz in  Offenders". Sect ions  10, ll and 13 

crea te  offences i n  the  usu.1 m z n e r  by r e c i t i n q  a c t s  the  conmission, of which 

wl l1  con3 t i tu te  zn offence the  p x a l t y  f o r  which i s  then s e t  out. Sections 

7, 8 and 14 es with Section 12 connepce with the w o ~ d s  "vhere any person - or 

i n  the case of Sect ion 14, any woman - is  convicted". It is  submitted t h a t  

s ince  the provisions of Sect ions  7, 8 en3 14 do not come i n t o  e f f e c t  u n t i l  

a person has  been convicted t h a t  s i m i l a r l y  the provisions of Section 12 

ought n o t  t o  come i n t o  e f f e c t  u p t i 1  the conviction has  teken place.  They 

then argue t h a t  the  conviction i s  i t s e l f  the  offence f o r  which the  

punishment s e t  out i n  Sect ion 12 i s  referable .  

Section 7 c r e a t e s  four  offences which can only be committed by persons 



I 

r" ' convicted of at. l e a s t  two c r i n e s  as defined by the  Act m d  sentenced f o r  

I 

i 
i 
I 

the l a s ?  o r  them t,+thin the p r e ~ o u s  seven years. Sect ion 8 gives  the  

r ! I 
CaurC power vhsn i m p o s i n ~  sentence upon a p r s o n  s i n i l a r l y  convicted 

' 

1 

P 

1 t o  order s u p e d s i o n  of the of'eecder by the police.  S e c S o n  l d  @ves the 

I 

! 
Court power when inposinr: sentence upon a ironan s imi ln r ly  convicted 

t o  order h e r  chi ldren under the aro of fourteen t o  b2 pl2ced i n  an 

i n d u s t r i a l  school. 

It  can be seen t h a t  tb sec t ions  of the Act t o  s%ich I have re fe r red  

f a l l ,  save f o r  Sect ion 12,  i n t o  two d i s t i n c t  cntegor ias .  The f o m o r  

t 

sec t ions  c rea te  offences f o r  8i~hhfc:~ p a r t i c u l a r  punishments a= spec i f i ed ,  i 
; r 

L 

while the l a t t e r  provide f o r  adz i t iona l  consequences t o  a r i s e  i n  the case 

. v 

of E person k i t h  a second conoic'i on. 
i-4 

1 :  

i ; ! ! I 

?he prosecutors r e l y  upon the f o n  OI i n d i c t c e n t  f o r  zn offence under I 1 

r 
8 ; 

< 
j .  

i 
Section 7 of the P-ct i n  which thc p ~ r t i c u l a r s  of offegce s o t  out d e t a i l s  

; ! 
of p r i o r  convictions.  Sect ion 7 i s  draf ted s i m i l a r l y  t o  Secfion 12 i n  the . I 

i 

sense t h a t  i t  suygests that the con-dction f o r  one crime i s  cn offence 

agains t  the Act. Nevertheless such offence i s  conraitted n o t  by v i r tue  

! of the conviction,  bu t  by v i r t u e  of c e r t a i n  c i rcunj tances  S c i n ~  es tabl ished 
: l  ! 

P", I 1; 1 - t i  

I w i t h i r ?  the period ind ica ted  by the  SecEon.  !To such furtho: c i rcms tances  I 
1 ' !  I !  

P" 5 I ;' . I  

need t o  be es tabl ished t o  give  e f f e c t  to  Section 12. I 1  Section 12 is  read 1 1 1 
1 



P ! r"" i n  the manner contended f o r  by t3a prosecutors it provides f o r  s second i ' 

I ; 
I ; 
: 

punishment fo-  the seme o f f e x e  since the re  i s  no s u ~ g e s t i o n  i n  the Section . s  

I 

thzt the w n n l t y  l a i d  down i s  t o  k i n  s u b s t i t u t i o n  f o r  any o ther  peml ty .  
: i 

I 

This would go f a r  beyond the schene envisaged by Sect ions ,  7 ,  8 and 14. 

Section 12 i t s e l f  provides f o r  a iocreased meximum penalty i n  the case 

of a second conviction within two years. This l ends  support t o  a 

constrvction t h a t  the  sect ion c rea tes  an offence end s e t s  out i t s  

p n a l t i e s .  I fever theless  I f e e l  that the answer l i o s  notso  much i n  t h i s  

i .  
ground of const ruct ion but i n  thc osnression "en offence agains t  t h i s  Act". 

i 

This expressioc i s  used f o r  procedural aurposes. !lulc 2 of Section 17 
i i 

. 
"The desc r ip t ion  of any offence aqz ins t  t h i s  Act i n  the vords of t h i s  i ' i 

! 1 
: 1 

Act s h a l l  be s u f f i c i e ~ t  i n  l a 9  . i t  
I I 
, * 

. .I 

Such expression is  used i n  Section 7 en& a l s o  5 3  Sections 10,  11 and 13. I 
1 :  

: ! 

, ! 
i 1 

It is  no t  used i n  Sect ions  F! and 14 because no offence is  created by those ; , 1 
i i 

t .  

! . 
sect ions .  Its use i n  Section 1 2  ind ica tes  t h a t  a n  offence i s  created by f 1 ' 

I /; . 
t h a t  sect ion - t h a t  of a s s a u l t  on any constable when i n  the execution of h i s  

ii " t j/I ; 
duty. The sec t ion  should be read as being equivalent  to: : I! 

i ! *  , 
i j ;  ; 

"'.?here any perso: i s  convicted of nn nosault  on any Constzble when !!: ; 
I !  

i;' , 

' "  i 
i n  the execut5on of h i 3  duty, suck person s h a l l  be guil ty of the  ' t  

! '  



i .  
"offence of a s s a u l t  on a consAable when i n  the execution of his duty, ' i i ! 

and s h a l l ,  i n  the d i s c r e t i o n  of the  Court, be l i a b l e  etc. .  ." 
I \ 

This const ruct ion i s  a l s o  s u p o r t e d  by the  provis ions  of Section 2 : r 

I i of the Prevention of C r i m e s  (-4mendment) Act, 1885. This sec t ion  provides 

r : t h a t  Section 12 of t h e  1871 Act s h e l l  apply no t  t o  convictions f o r  but t o  

cases  of " r e s i s t i n g  or  w i l f u l l y  obst ruct ing any constable o r  p a c e  o f f i c e r  1 L 

1 
j 

when i n  the  execution of his duty". When read a s  I have indicated the  sec t ion  ! : - A  . ' 

1 i 

! 
i s  frvned i n  t h e  same manner a s  Section 47 of the  Offences agains t  the Person 

I ! :  

I ,  

Act 1861. That sec t ion  c r e a t e s  a substant ive  offence: s e e  S t a t e  (0) .v. OtBrie 

1971 I r i s h  Reports page 42. Accordiogly, I do not  accept the  submissions made 

on behalf of the  prosecutors.  I w i l l  allow the cause shorn and discharge the 
I ! 
. . 

Conditional Order. : ; \  

R enry ' Barron 


