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3 EIGR COURT o

IR THE YATTER OF (1) THE TRUSTS OF:

{a) A DRCLARATIOK OF TRUST DATED THR 25TH DAY OF LPRIL, 1919
AND MADE BETWEEN ERIC HTNRY COOF. ALLSN OF THE FIRST PART,
AGNES AMY LEOFORA ALLER OF TPE STUCOND PART AKD DAVID (DRIFEAN) _

TRZVOR ALLFEN OF THS TEIRD PART

(v) A STTTLIXENT DATSD T3S 67" Y4Y OF DECTKEZR, 1923 AND KADR

RITHEEN DAVID ALL N OF THZ ON® PART AND THT SAID SRIT ¥7RRY

COOK nLL"N. AGKES L‘?OI'O‘?A ALLTN AWD DAVID (DREITIAR) ™RTVOR
ALLEN OF ™2n OTHTR PAR

1T

j
(¢) A SSTTLEVENT DATED TRT 287T% DAY OF NOYSMBWR, 1924 AND M4DE
STWETK THS SAMT PIRSORS AS ARE PARTITS 70 THT SUTTLIMERT
AT (b) A¥D IR TPET 3AMT ORDER L
(¢) A DESD OF RELWASE AND VARIATIOR OP TRUST™ DATED THW 14TH DAY OF
AUGTIST, 1925 AND MADE BETYTZN THT SAKE PTRSONS AS ARE PARTIFS L
TC TEZ DRECLARATIOR OF TRUST AT (a) AND IN THE SAM® ORDIR :
AND IN TEZ MATTER OF (2) THT WILL DATSD TH® 19TE DAY OF DSCUFESR, 102!
AND A CODICIL THERZTO DATTD TEE 10TH DAY OF AUG"ST, 1925 OF DAVID A.I.__m,
LATE OF IRAMAR KILLINEY IF THE COUNTY OF DUSLIN DECZASED
) BETVREN: -
) KORTEERN BANK LIMITED, JOSEFH RUGH MURRAY |

AND BERNARD JAMES WcCORMICK
Pleiptiffs ™

and
SANMUTI. CARSON P. ALLEN, DAPENS JOAX MARSH, ™

OWEN CRARLES COOX, MICHAEL CLIVEZ TYRONE

ALLSK ARD EARIZ LILLIAN COOK
Defendents

Tudement of ¥r. Justice Barrincton delivered the 10th dev of Februsry, 1084

The plaintiffs are Trustees of the Declaration of Trust, Setilement and

Deed of Release and Verieticn set out at (1) above. Ir these proceedirgs they™

seek to have determined certsin guestiors and matters arising in relation to tas

distribution of the funds comprised in the Trusts and in the execution of them

Trusts in the evenits which have happened, detormiped by this Court. Each
m

defendant is a beneficiary or potentisl beneficiary or a member of a class of
Fﬂ"
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beneficiaries or poteitial beneficlaries end the plaintiffs seek represented
orders in respect of a muxber of the defendants and classes of bsneficiaries
or potential beneficiaries.

The principal issues arising on the administration of the said Trusts e

¥ill have alresdy been litigated in proceedings entitled The Forthern Bank ep

Others Plsintiffs and Saruel Carson F. Allen and Others Defendents (1978 Fo.

481 Sp). In his judgment in that case, which was delivered on the 18th dey
July, 1979, Er. Justice Cerpor deslt with all the main issues arising, in the
everts wvhich have happened, in the administration of the Trusts of the said
Settlements and ¥ill and, by his order of the same date, snsvered the various
questions which vwere put to him. These proceedings raise certain subesidiery
issues which fall to be decided in the light of the said judgment apd order.
The said judgment sets out the background tc the present cese and reaches
certein sorclusions whick I respectfully adopt. It is unnecessary for me
to go into these matters in this judement which should b= regarded only as an
sddendun to the jndgmeﬁt of ¥r. Justice Gannon.

It is hovever necessery to refer to certain background facts to make

ny Jjudgment comprehensible.
The Truste in respect of which the assistance of the Court was original

sought are referred to in the title hereof and may, more simply, be referred
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(1) The Declaration of Trust, Settlezents, and Deed of Relazse end Variatiea

corprised in -

-
(a) The David £1len 1919 settlement |
HE.'.’
(v) The David Allen 1923 settlement
(c) The David Allen 1924 settlement and -
(d) The David Allen 1925 settlement and ~
(2) The Trusts of the ¥ill of the late David Allen dated the 12th dey
(o]

of Decexber, 1924 and & Codicil thereto dated the 10th day of Augnst,

1825.

The ssid David Allen died on the 29th day of September, 1926 end Probe..

of his szid ¥ill igsued forth of the Principsl Probete Registry on the 29th « :y

™

of April, 1927.

The said David Allen left hiw surviving his widow, Ada Lillian Allen ;MB
died on the 3rd day of March, 1938 and two sons Eric and David and one daugh™@
Ary. All of these children, of whor Amy was the last surviror, died withoubﬁ&
David Junior end Amy being unmarried. Awmy died on the 24th day of Februarxﬁi

David Allep Senior, and his vife, were both members of large familiesf

-~

David Allen Senior was one of a family of seven children. Krs Allen, vhose
~

meiden name was Cook and who wes an Australian, was one of fifteen children.

L)
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The first named defendant, Samuel Carson ¥, Allen, is the only child

+ e e

1iving at the date of Xiss Amy Allen's death of predeceased brothers and
sisters of David Allen Senior.

The second pnamed defendant, Daphne Joan Marsh, is a daughter of Kaurice
T.W, 2llen deceased. wvho was a son of Robert Eenry Allen, a brother of the
testator, and the Court made en Order appointing her to represent the
grandcbildren living at the date of the death of Miss Amy Allen, of deceased

brothers and sisters of the testator.

The third named defendant, Owen Charles Cook, is a son of Charles Henry
Cook deceased who is 2 son of Cherles Cook deceased, a brother of Mrs Allen,
end the Court made an Order allowing her to represent the grandchildren living
at Miss Allen's death of deceased brothers and sisters of Mrs Allen.

The fourth psmed defendant, Michael Clive Tyrone Allen is a son of
Geoffrey ¥ichael Allen deceesed, who is a son of the said Kaurice T.W. Allen
deceased, and the Court appointed him %5 revresent the éreat-grandchildren
living at the death of Miss Allen of the brothars and sisters of the testztc
or his wife.

The fifth named defendant, ¥arie Lillian Cook, is a daughter of John
Valentine Cook deceased, who was a brother of ¥rs Allen an® the Court eppo

ber to represent the chiliren living at Miss Allen's death of brothers an?



: s
sisters of Kra Allen who predeceased Kiss Allen,
The said Order of Kr. Justice Gannon enswered the questions raised in tha
said special surmons as follows -~

A. In relation to the funds subject .to the trusts of the indentures

’ mentioned in the title hereof, that twelve twentieths xsre to be
distributed smong the next-of~kin of David Allen deceased (the

testator) who survided his daughter, Aenes Amy Leonoras Allen

(iss Allen) who died on the 24th day of February, 1977; five

tventieths smong the next-of-kin of XMrs Allen, the wife of the ;m;

‘)

testator, whovere living at the date of death of Kiss Allen; .

and three twentieths amorg the Charitable Institutions therein

referred to.
B. In relation to .the funds comprised in the general residuary =state.

- of the said David Allen deceased, that a share of four tenths was to
@ -
be distributed among the children or grandchildren (living at

¥ies £llen's death) of the deceased testator; and that a share of
three tenths was to be distributed among the children and grandehil r

(14ving at Miss Allen's death) of the deceased brothers and sister”

" of the decessed's wife. =

The flescendants 0f brothers and sisters of both the testator and his .
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vife entitled to tho geperal residusry Cstate are thus s .

of relationship, as at the date of ¥iss Lllen's death on the 24th of February,

1977)ne1ther the deceased nor his xife hsd any brother or sister living.

It vas further provided in the said Order that the testator included

in his intentions 211l his brothers and sisters, &nd not only those alive at the

tire of his death, from wom entitkement might be traced, and the same considerations

are to be espplied in reletion to persons claiming to benmefit by reletionship

to hie w;;fe. elthough in both cases the dete of Fiss Allen's death, and not the

date of the death of the decezsed, is to be the date on vhich those persons

gre to be secertained.

As previously stated the testator had three childrenm, ell of whom died

gmern .

vithout issue, the last surviving child ¥iss Allep having died on the 24th day ¢
Pebruary, 1977 and #e ¢lass of persons entitled to bemefit is to be zscerizined

at that date.
Devid Allen Senior had three brothers and three sisters, a1l of vwhom
predecessed ¥iss Allen, and oﬁly one brother, Willier Rdward Allen, bed & child
surviving at the date of thedeath of ¥iss Allen, namely Samuel Carson F. Allen He ff

named defendant herein. Thia case is principsly concerned, Bot with the Trusts of 1

¥ill, of the seid David Allen Senior but of the Trusts of the various pstilemen’

referred to in the title hereof. ¥r, Justice Garnon was concerned with the

The agignificance of the ¥ill for the

Trusts of both ¥ill and Setilement.
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purposes of this cese is that David Allen Senior, vho was a qualified

-

Berrister, apparently drafted, or had a part in drafting)both his ¥{11 &nd sc.z

Ll

at least, of the various deeds of settlement.
At page 2 of his unreported judgment Xr. Justice Garnon cstates as f°1£m¥
"The pettlement deeds are five in number in three of vhich dated
respectively the 6th December, 1923, 28th November, 1924 and
14th August, 1925 the testetor was the mettlor with his three childrem
as trustees, erd in the other two dated the 25th April, 1919 end 1:he,,,7

l4th Angust, 1925 the three children are therselves settlors. The ¥ill

of the testator wvas executed on the 19th December, 1924 and one codicil

La]

thereto executed on the 10th August, 1825. The wording and form of

)

draefting of the instrumentsexecuted in 1924 and 1925 seem to me to be

sttributstle fo the one draftsman for all of them. The content and

netare of the dispositions in all these instruments exeguted in 1924

and 1925 seem to me to be attributable to the same mind having the se 3

intentions".

In his judgment and order ¥r. Justice Gannon held thst so far as the ~
testator's general reasiduary estate was concerned that children and grand-
children, living at the death of Mise Allen, of deceased brothers and siste;i

of David L1len Senior end his vife were entitled, per stirpes, in certain



24th dsy of February, 1977.

r
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mq eircurstances, to a share in the said general residusry estats.
|
- 1% vas submitted on behalf of the grandchildren of deceassd brothers and
{ B
gisters of David Allen Senior and his wife that the settlement and the judgment
| and order of Xr Justice Gammon affecting them should be interpreted to produce
f
' a similar result. g
-0 |
: In his said order Er. Justice Ganmon held that, in the events which have
f” .
: hsppened, the funds governed by the said Deeds of Settlement are distributable
; as follovxs that is to sey -~
{
fm ! "l. Twelve twentieths thereof among the next-of-kin of David Allen,
r L vho survived his daughter Agnes Amy Leonorsz Allen who died on the
|
!

2. Five tventieths thereof among the pext-of-kin of Krs Ada Lillian

3

Allen,#e wifs of the ssid David Allen, who were living st the date of

and

"

the death of the said Hiss Allen.

Three twentieths thereof among the Charitable or Benevolent

-y

3.

Objects ofy Institutions mentioned in the said Deed of release and

3

variation.

3

4t this stage it mey be convenient to refer to the twelve twentieths
of the fund which wvere to go to the next—of-kin of David Allen as the "Allen

Eastate” and to the five twentieths of the fund which vere to go to the nsxt-of
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of Krs Allen zs the "Cook Estate”.

A8 to the Allen estate it might be thought that the only problem remain]
xas 10 enguire vho were the next-of-kin of David Allen xho survived his daught

Agnes Amy Leonora Allen who died on the 24th February, 1977. The term "next-

m

kin" is a term of ¢y and, of course there zre rules for escertaining who

are the next-of-kin in any mrticular situation. In this case ¥r. Justice

~

Gannon has held that the next-of-kin of David Lllen are to be ascertained es ¢

the 24th day of February, 13977.

The relevant part of the said Deed of Settlement of the 14th August, 192"

reads as follows -

-
"ipd in case all of them the said Eric Allen, Amy Allen snd David Allen e
Junfor shall die without lesving a child, children or grandchild or

grandchildren (including posthumous children) then the said corpus
or capital of or representing the said stocks, shares and investments

securities and monies shall be in trust to pay and divide twelve

twentieths thereof among the blood relations of the settlor and five
tventietbs therecf smong the blood relations or (sic) his wife Lillian
4llen in such shares and proportions as the surviror of them the said
Eric Allen, Amy Allen end David Allen Junior shall by deed or deeds -

revocable or irrevocable or by Will or Codicil appoint apnd in default of =
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. "and subject to any such anpointment among the next-of-kin of the
settlor and of the said Lillian Allen living at the date of the

survivor of the said Eric Allen, Amy Allen and David Allen Junior in

T3

accordance with the Statutes for the distribution of the personal

estates of intestates such next-of-kin if more than one to teke 28 tensan-

in common the shares which they will have taken under the same Statuies",

The seid Eric Allen, Amy Allen and David Allen Junior all died without exercisir

™
[ the said power of appointment. In the events which heve happened therefore it
3 , _ sens .
i appears {0 me thet the next-of-kin of David Allen Senior are to be assertained ¢
r‘ of the 24th day of February, 1977 in accordance with the relevant rules for the
fm’ distribution of the personal estate of intestate persons, and this, of course,
if’”’ is what ¥r. Justice Gammon's Order means.
!
™ If this interrretation is correct then it is cormor case that the person
{
!
= entitled to the relevant twelve +twentieths of the settled estats is Sazuel Carsc
f

' F. Allen 2s the only child livine at the date of Mizs Allen's dezth of

’ vredecezsed orothers and sisters of David illien Senior.

3

(See Successicz Act 1965 Section 75 sub-section 2; 7 William ITI

"3

Chapter 6; Pett .v. Pett 1 Salk p.250; 1 PeereWilliams p.25.)

I do not think one can criticise this result by reference to the

t2stator's Will as the wording of the testator's Will is quite different and

3

contains no reference to the Statuie of Distribuiions.

B
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The Cook Esitete

L]

The ssme line of reasoning rust apply to ascertsining the next-of-kin

of ¥rs Allen living at the date of the death of her daughter imy who died of th

24th day of February, 1977. Tbey ere the children living at Kias Allen's death
of trothers and siaters of Krs Allen xho predeceased Miss Allen and vho, ”?
in these proceedings, are represented by the fifth named defendent Marie Lilli:m’;"

Cook,

All Xrs Allen's brothers and sisters predeceased Hissg Axy Allen but a
problem arises in relation to ¥iss Edith Cook and Kiss Elisabeth Cook vho are

children of ¥rs Allen's brother Arthur Bertmm Cook decessed.

A1l Fre 4len's brothers end sisters resided in Austrslis but extensive

enguiries made by the plasintiff's solicitors have failed to locate Tdith and
ﬁﬂ

These ladies were last heard of as having moved from Easte 1

Elizabeth Cook.

to Yestern Austrelis in the esrly 1950's but they have had no communication

with any other members of their family since then. If they were now

alive they would both be over 90 so that, if living, they would have been in  th
eighties st the date of the demsth of ¥iss Amy Allen on the 24th Februery, 1’*‘!‘3
In the circumstances i{ appears to me to be safe to assume that botb these .

1adies died, without issue, prior to the death of Miss Zmy Allen on the -

24th February, 1977.
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Lpperently the suwsto which these tvo ladies, if living, would be
entitled collectively under the settlements and the ¥ill would not exceed the

sup of £25,000. ¥y decision to mssume that both ladies died before the desth

of ¥iss Amy Allen is made easier by reason of the fact that the Trustees have,

very properly, taken out a bond in the sum of £25,000 with the Hibernian
Inourance Company Limited to indemnify the trustees in a sum not exceeding
£25,000 ageinst any cleim dbroucht on bebalf of these ladies. As, bovever,
this bord is for the protection of beneficiaries of the Cook estate I think it
proper that the cost of the bond should be borme by the Cook Estate under tke
gettlements smnd under the ¥ill and not by the Allen Estate.

Ky mnsvers to the various issues raised in the specisl indorsement of cle:
vouldé therefore be as follows -

(2) &4s regerds twelve twentieths of the Trust Funds comprised in the abo

mentioned Trust -
(a) Samuel Carson F. Allen is entitled as the only next-of-kix
of Devid Allen deceased living at the death of Miss Agnes ik
Leonora Allen to twelve twentieths of the trust fund
copprised in the above mentioped trusts.

(b) As regards the five twentieths of the trust fund comprised i:

the above mentioned trusts -



_13.5.

"\
Y () the plaintiffs are at liberty to distribute the said
"—.-y
funds ag if Edith Cook and Elizabeth Cooke had died
without issue before the said Kiss Allen.

(v) Children living at Miss Allen's death of brothers end
sisters of ¥rs. Allen who had died before Kiss Allen,
are entitled a8 next-of-kin of K¥rs Allen to five 7
twentieths of the said trust fund equally as tenants = :
in comzon. -

2. The plaintiffs are at liberty to distributie three tenths -

of the funds comprised in the general residuary estate of the

Will and Codicil of the testator named in the title hereof es

if Bdith Cook and Eligabeth Cook had died unmerried prior to w
"-,“

death of ¥iss Allen.

\¥_}

The Court mskes the following orders -

b (a) an Order that the defendant Owen Charles Zook be

approinted to represent for the purvose of this matte™

and in this cause the grandchildren livirg st the m

death of Agnes Amy Leonora Allen (hereinbefore referper

to as Xiss Allen) who died on the 24th February, 1977
-~

b of brothers and sisters of Mrs Allen who predeceased

L]
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(v)

(c)

(ad

SR
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Kiss Allen.
in Order that the defendant Dephne Joan Marsh be eppoicte
for like purroses to represent the grandchildren livins '
at the death of Miss Allen of deceased brothars =nd
sisters of the testator.
An order that the defendant Michael flive Tyrone Allen
do reprezent for like purposes the grendchildren living
at the death of Miss Allen of brothers and sisters of the
testator or of the wife.
An order that the defensant Marie Lillien Cook be
appoipted for like purposes to represent the children
living at Miss Allen's death of brothers and sisters of

'rs Allen who predeceesed ¥iss Allen,

Liberty to appiy.

36)y) B





