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P l a i n t  i f f  

-and- 

D.B. 

Judgment of K r .  ' J u s t i c e  Lvcch de l ive red  t h e  5 t h  day of A ~ r i l  1 984 
A 

This i s  a c l n i n  brought under the  Fainily Home Pro tec t ion  

~ c t ,  1976, the lilzrried \lome,?'s Status Act 1957 and t h e  P a r t i t i o n  

Act 1876. 

The p l a i n t i f f  is  the  wife and was born i n  1935. The 

defendznf i s  t h e  husband aad was born i n  1933. 

The h ~ s b = l d  f s 2 Veterinary Surgeon. I n  the yeer 1958 

t h e  husb=d wzs a Veter inary  Science s tuden t  a t  U.C.D. and uzs 

friendly with another  such s tuden t ,  one P.J.M; a bro the r  o f  

the ?rife. Through h i s  friendship with P. J.M. the  husband met 

the wife end t hey  married on the 4 t h  ICzy, 1958 when the husband 

vas e t i l l  a s t u a e n t .  



A t  t h e  time of the  marriage the wife %,as al ready some '.* 

. % 

months pregnant with t h e i r  e l d e s t  child and t h e r e  were issue ,:I , . i  

: 1 

, ! ..A 

. , 1, :! 
, ...,s 

o f  t h s  marriage s i x  ch i ld ren  namely: ! :::% i i.4 
: . ..;; ;i ;.q 

W i l l i a m  ( B i l l y )  born 28th September, 1958 : . . ;;i; 
: . i -  ..,. , '.','. 

I . .I.  13 

Sara (Sally-Ann) born 6 t h  Kay, 1960 

, I  8 

Denis (Donnchadha) born 2nd June, 1962 *. . . 
! .. : . t  . ..- 

, :,,$ . ,, 
: ::,i;!$ 

Donzl born 25th June, 1963 ; r . ,:.., L :;.% . 41f: 

4; ., . t 1 :* $&! 
Joszph born 18th September, 1964, znd !I ,kt :. :c 

. . :I ,? 

. ' ,a,c) q 
11 .?I!, 
'1 1.'. 

. . I .  

Kei th  born 17th September, 1955 ' &  ..:C ! ,..;: 
<. ... 

.: .L if, 
I ,  , . ,;. 4.? 

On t h e  m r r i z g e  t h e  wi fe ' s  f z t h e r  gave a do t ry  of &500 t o  J !'..:; 
.. ... 

,, . 
,i I . . . )  , .,:. . . '1 ., 1.-  . j  1 

, . , : . !!:$ .. .- 
.L 3 ?rife. This was used t o  pzy f o r  t h e  marriage and the  .. ' <:,. 

. , :, . a  '* 
I ;  ,!i+, 

s '  !;;I;! 
" ...':$ 
,I .I- 

honeynoon i n  a h o t e l  i n  &-erlow, County Tipperary and t o  support  , I: 
:b!{;; . t .  .... , . 

. 4  . . ! b . s..' - ; :!. ': 
I . . - 1 .  , < . . "L .  

the  p a r t i e s  f o r  a s h o r t  t i n e  probzbly z fetr weeks only i n  a , . . ?I". 
9 ,;" 

: ' j ~ t . :  Tr 

, : ; :c:, 

f l z t  i n  Rznelagh, Dublin 6 .  ,.:I,;;: !. . I  !. 1 -  ,: : !; : i!.L& !'j, 

. . 
A s  t h e  s o c i a l  c l imate  a t  t h a t  time frowned upon pre-mari ta l  ,; ,. , t: 

s . ,: ! 1: 
i ': 1 1 .  
' ' . I  . .I, 
, -.?i 

pregnancy t h e  wife went t o  England where she  remained u n t i l  about !kZi!i .. :l(b 
' . ... 

'?!'h . , . .  .'iF 
six weeks before t h e  b i r t h  of the  e l d e s t  son when she r e t u r n e d - t o  ' .,,:. 

. ' [:C 
t 8 . ! . t i  
i . t :  . , .. 

I r e l a ~ d  i n  o r  zbout t h e  beginning o f  August, 1978. The wife . ! . ... 
. , .. 

.I :. 
, .* 

?:auld probably have spen t  f i v e  t o  s i x  weeks i n  England a t  t h a t  

tirne a d  when over t h e r e  she supported h e r s e l f  whi l s t  t h e  hasband 
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--:; 
continued 'his s t u d i e s  i n  Dublin and supported himself. 

i"" 
I: 

' 1. - 1 .  .! 
i , j  , 
. . 

The husband obtained sumer vork w i t h  2 Veterinary Surgeon .. : 

I " * '  , . ; ! .  ..Zi gg 
a i r .  B. i n  S c a r r i f f ,  County Cl=e, i n  t h e  Summer of I 958. H i s  ; I. :: i; 

1 ;, : 
F i ; j, ; ;.: ,.. d ; 

job included p rov i s ion  f o r  h i s  l i v i r g  i n  the  house of t h e  s a i d  !:!.) 8 
i-: 

, 'I:;:::! r -: i ' $$;$ 

Hr. B. and as he was s t i l l  only e sti ldent 2nd therefore  no t  

r : e n t i t l e d  t o  do T.B. t e g t i n g  work on cattle h i s  wages were C10 

..: per  week only. On r e t u r n i n g  from England sometime a t  the  

r - beginning of August 1958 zs aforesa id  t h e  wife went t o  l i v e  i n  

lodgings i n  K i l l a l o e ,  where she hzd  bosrd as w e l l  8s: lodgings and r :  
iihich she pzid f o r  hel-self. The exact l e n g t h  of t i n e  spent  by r .  
t he  wife in t h t s e  lodgings has n o t  s t a t e d  in evidence but it 

F 
?;orid agpear t o  h v e  been very shor t  an5 perhaps no more than  a 

F .  - couple of weeks because t h e  said !dr. B. then inv i t ed  the wife t o  

r' come and l i v e  with t h e  husband in h i s  house. A t  t h a t  time t he  

$' s2id Mr. B . ' s  wife was ill a ~ d  was axzg from hone 2nd hence t h e  

rs;. husbvld a d  wife  r e s ided  together  i n  i b k .  B . ' s  house f o r  some time 

the length  of which was n o t  deternined i n  evidence but  was r;. 
relatively short. Unfortunately the  husband became 

I" 
t .  

;eriously d runk  on one occ-sion d u r i n g  tile course of t h i s  stay 

r: L i 
r t  t he  house of Eir. B. and while drw.k he d i d  se r ious  dimage t o  

r:. , , ' .  - 
1 . .  . 
fi .:; 
*?. ?:A:,. , -I.!<:. 4.- . .. F- -*--.: . 



I 
I 'T 
! t he  bedroom occupied by himself and t h e  wife. A s  a r e s u l t  of 

tnis t h e  husband gave up the job and the  husband and wife returned ;hol 
I 

I i 

I t o  l i v e  i n  Dublin. This r e t u r n  t o  residence i n  Dublin was - 4 

. .. 
probably p r i o r  t o  t h e  b i r t h  of t h e  e l d e s t  son on t h e  28th 

I 
I 
i 
t September, 1958. k 

I 

,m i 
I 
L 

The husband and wife then continued t o  l i v e  i n  Dublin u n t i l  ' P ' . t .  ' . 
q!': 

about the  nonth of January,  1959. I n  t h e  meentime the husband !i .. . C '  

i 
& .  

had qua l i f i ed  as 2 Veterinary Surgeon i n  t h e  month of December, .I. 

, ! i: . ' 

i 

1956. During t h i s  per iod of res idence  i n  Dublin t h e  wife had i .I ; 

i ! ,,a? 

I : . F .  +,: i t o  borrox none), t o  provide f o r  tha  sapgort  of h t r s e l f ,  the  husbznC 
-. ., 6 , 

and t h e i r  ch i ld  but  such borrok-ing kzs repaid by the husbznd very  

shor t ly  a f t e r  he .  q u a l i f i e d  es a Veterinary Surgeon. 

- J,l 

When t h e  husband q u a l i f i e d  as a f o r e s a i d  he went down t o  ii4t . I  + 1 I 1 :  

.i work i n  Roscommon as an a s s i s t a n t  t o  a V e t e r h u ' y  Surgeon t h e r e  + jyl 
$ 
3 ., 41 
B one &ir. D. The wife and t h e i r  c h i l d  accompanied him and he !!i 

. a bj . , - c 
i , ~ ! !  I t  

rented a house in Church S t r e e t ,  Roscomnon, where t h e  husband, % I  
' I  

I .. . 
1 t. 9 8  !* 
,* ;:1 

the wife and t h e i r  c h i l d  l i v e d  f o r  about one year. The r e n t  . r . . 
4 : 

a ! 

m '  tor this house end t h e  1ivir .g expenses of the family were paid 

f o r  by the  husSand out of h i s  ezrnings zs a n  a s s i s t a n t  t o  t h e  
. .  . 

said M r .  D. 
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The husband's f a t h e r  h+d been a Veter inary Surgeon i n  

Kihollock. I n  the yoar 1959 he was a very e l d e r l y  man and h i s  

p rac t i ce  as a Veter inary Surgeon had dwindled a m y  u n t i l  i t  was 

v i r t u a l l y  non-existent. The husband had f ron  the t i n e  of h i s  
I 

nar r i ege  t o  t h e  w i f s  a s e r i o u s  d r i n k  problem which v a s  g r z d w l l y  

d e t e r i o r a t i n g  and t i e  q i f e  was accor8irigly very unhzp'py during 

the  per iod of t h e i r  s t a y  i n  Roocornon. I n  f a c t  i t  i s  q u i t e  

c l e a r  t h a t  the  husband was by t h r t  t h e  a i r e z d y  an  a l coho l i c  and 

he would go on d r i n k i c g  boa t s  2nd then would ibstzin f o r  a t i n e  

i n  between such bouts  bu t  t h e  per icds  of abs t inence  were becomin 

s h o r t e r  and the  d r ink ing  bouts l m g e r .  The husbznd8 s elcoholism 

tiprs s e r i o u s l y  z f f e c t i n g  h i s  work-lif e znd his home-life and 

i q o s e d  a great s t r a i n  on th2 wife. Accordingly t h e  wife 

endezvoured t o  persuade t h e  husbu-d as a l s o  d id  her pa ren t s  and 

the husbendl s ol,~? pa ren t s  t o  r e t u r n  t o  work i n  E i l m l l o c k  and t a k  

over the remains of h i s  f a t h e r ' s  v e t e r i n a r y  p rac t i ce .  

Ir. o r  zbout t h e  month of Decesber, 1959 the husband and the 

::ife zzd t h e i r  child v e n t  t o  l i v e  i n  Kilmallock where the  husSand . 

t o c l ~  over the reaaim o f  t h e  fcrincr v e t e r i n a r y  p r z c t i c e  .of h i s  

fz ther .  The husband r e n t e d  e f l a t  i n K i l m a U o c k  f o r  t h e  wife, 



t h e i r  ch i ld  and h i s s e l f  and t h e  husbznd paid t h e  r e n t  and t h e  

living expenses of t h e  f z n l l y  and a l s o  during t h i s  per iod 

employed f o r  the  f irst  t i ~ e  domestic he lp  namely a g i r l  c a l l e d  

B.B. During t h i s  time hote.ver the  husbmd ccntinued t o  s u f f e r  

from alcoholism and zccordingly 2n e x t r z  burden of xork a d  

s t r z i n  vas t h r o ~ m  on t$e wife both ' in  r e l z t i o n  t o  the  home and i n  

zttempting t o  cover  up f o r  the  husband i n  r e l a t i o n  t o  h i s  

ve te r ina ry  p rac t i ce .  

I n  t h e  year 1960 z house which had only  been constructed 

about two yea r s  previously in Kilmallock came on the  w r k e t  f o r  

fizle. T h i s  house Tias s i t u a t e  on zbout f o u r  and ha l f  statu.t;e 

acres  of lznd 2nd was c l e z r l y  very s u i t a b l e  zs  a residence f o r  the  
. - .  

husband 2nd the wife zr,d t h e i r  family, Both the husbzndts 

parenls  and the  wife!s parents  wanted t h e  husband t o  buy t h i s  

house E S  t he  f m i l y  home. The husband d id  no t  have t h e  money 

to pay cash f o r  the  house and he z l s o  had d i f f i c u l t y  i n  e r ranging  

f o r  a l o a n  t o  enable h i m  t o  buy t h e  house bu t  the wi fe ' s  

f2ther  cane t o  his a s s i s t ~ n c e  and gmrzn teed  him in the  Bank 

f o r  the amount of the purch:~sc: money of this house which vas 

accordingly bought by th; husband and in h i s  s o l e  nzme i n  t h e  

year 1960. The purchnse p r i ce  of t h e  house was i n  or  about 

!I3 



I ' -,, 

t h e  sum of L2,500. Neither  a copy of th=-'cbntrzqt..for s a l e  nor 

o f  t h e  ccnveylnce w2s produce2 i n  evidence but it 7;as accepted by 
: :  

both p a r t i e s  t h a t  t h e  house rras bought i n  t h e  s o l e  nrne of the  I 
: i 
' I 
! 

husband f o r  t h e  p r i c e  aforesa id .  If t h e  wife ' s  f a t h e r  had no t  I 

i 1 

agreed t o  guzrantee t h e  husbanig s i n d e b t e b e s s  t o  the  Bank t o  
i 

enable him t o  purchase,  t h e  house he would have hsd d i f f i c u l t y  i n  

I; a r ranging  such f a c i l i t i e s  but  it would n o t  necessa r i ly  have been i 

i a ~ o s s i b l e  f o r  him t o  do so .  li/hether he would have succeeded 

i n  r a i s i n g  such finance i.iit!lout t h e  ass is ta f ice  of t h e  wife's 

f z t h a r  o r  r.ot is  soxnetk i~g which was l e f t  uxcertzjl? on the  

evidence before  me. 

The debt  due t o  the  Bank i n  r e s p e c t  of the  purchase p r i ce  of 

I , ' .  
I '! of such d e b t  ms in  f a c t  inci l -ad by t h e  wife o r  he r  f a t h e r  o r  any ; 

I ,  . - 
member of h e r  family.  The fu rn i sh ing  and redecora t ion  of t h e  j ,!: 

' ! 

house was l i kewise  financed by the  husband and nobody e l s e .  . *  
i : 

The husband's p r a c t i c e  as e ' Ja ter inery Surgeon in g i l m n o c k  

a t  this time was very l i m i t e d  ~ n d  zequircd t o  be built us s ince  I 

:: 

< !, :! it had fallen away e l n o s t  t o  t h e  p o i n t  of  d i ~ a p p e ~ a n c e  with the , . ! 



i 
i 
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! 7 , . . : i t  

- :, i.4 
advancing age of t h e  husbmd's  f a t h e r .  . The e f f o r t s  of 

. . 
I ,. ' .. . 

,:w, 
the husband t o  bu i ld  up t h i s  p r a c t i c e  were hznpered by h i s  , ,  , 

.. . 
., t-. 

: ,; . ifi 

i alcoholism i n  t h a t  ,;hen he would make a l i t t l e  progress towards ; I:& !i ; 
i $  : 

! i 5.g 
: bui ld ing  up t h e  p r z c t i c e  he would l o s e  it again  by going on , ; ;$ 
t ' !  
i It i . i li -- 

9 

i . ' ) ,Ti. 

8 '  p : i  
drinking bouts and beconing u n r e l i z b l e  . I n  order t o  earn money ' , ;!d, 

. : I !  j 

i.1; 1' 
! i ! !I* 

the husband sought work z t  t e s t i n g  c a t t l e  fo r  T.B. which was a - I ; pii; ,I; 
I rPt 

: ;.I ;; 
very l u c r a t i v e  form of work and zccordingly he  commenced t o  do ; . ! .! !!4 

; !lrq 

thl-t work as z s s i s t z n t  t o  a Veter inary Surgeon in Rountbellew, 
. -i.:b 

3,- 

C o - u t y  Galmy. During a l l  t h i s  t b e  t h e  husband 2nd the  wife ,!I y 
a ,  ., ' 

7 ; !l.'p. 
, . ; ;,!I:;\ 

continued t c  have;donest ic  help t o  assist i n  the  home and wi th  ' ,* , - .. 

the  ch i ldren  and accordingly t h e  wife ~ o u l d  on q u i t e  frequent 

occasions accompany t h e  husbsnd on t r i p s  t o  County Galwzy i n  

order  t o  ensure t k t  he rrould no t  dr ink  because on many occas iors  

when he went o f f  without being accompanied he would in f a c t  

: : 1; I !  indulge ii d r i n k  and n o t  r e t u r n  bbrne. As a r e s u l t  of this d r i n k  . I. s ; $$ 

problem the  husband l o s t  h i s  employment as zn a s s i s t a n t  t o  the , .I/ ;:a! 
i%! 

sa id  Veter inary Surgeon i n  lountbel lew who t h e r e a f t e r  threatened ;! 11 . , I{: ;i 
! 
P7( 

t o  r e p o r t  the husband t o  the  Veter inary C o m c i l  but =s dissuaded ; 1 

from doing s o  by t h e  i n t s r v e n t i o n  o f  t h e  wile.  
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mdertook and continued t o  do f o r  sons yea r s  t e s t i n g  of c a t t l e  - b. 

for  T.9 .  i n  County Offaly 2nd t he  sane arrangements appl ied end t . i l  

41; 

*., 
,L 

t h e  wife would from t ime  t o  t i n e  acconpmy th2 huaband on t r i p s  p.f 
: !$ 

t o  t h z t  r zea .  

During t h i s  p e r i o d  i n  a d d i t i o n  t o  accompanying t h e  husband 
i . 1  

: ?il 
' I  

on c a t t l e  t e s t i n g  t r i p ?  t h e  wife looked a f t e r  such a c t i v i t i e s  - . ;:: : 
* $; 
i I.$ .h. 
: .,* .!!; 
. ' .,: 8 

a s  were c z r r i e d  on on t h e  four  2nd a h a l f  ac res .  These 

a c t i v i t i e s  included milking one cow 2nd a t  t i n e s  two cows, send 

about tvo ga l lons  of n i l 2  d a i l y  t o  the  l o c a l  creamery which was 

exchanged f o r  b u t t e r  o r  o ther  d a i r y  products 2nd c l s o  sometines 

kcoping p o u l t r y  2nd a l s o  s o - e t i ~ e s  keeping ca lves  varying i n  

nm3er from tvo t o  f i v e .  Sometiai-s a l s o  t h e  wife would nzke 

b u t t e r  from t h e  s u r p l n s  milk ins tead  of sending i t  t o  the  creame 

The evidence as t o  t h e  e x t e n t  and ~ l u e  of these e c t i v i t i e s  d i d  

not e s t a b l i s h  eny more p r a c i s e  account o f  them t h a n  t h e  foregoing 

nor zoy f i g u r e  f o r  their ~ l u e  i n  money terirs e i t h e r  i n  themselves 

o r  r e l a t i v z  t o  the  husband's earnings as a Veter inary Surgeon. 

Ul t imate ly  t h e  husbmd joined t h e  o r g a n i s ~ t i o n  known zs  

:,lcoholics Anonyrous i n  or  ebcat t h e  year  1964 z 2 d  xit:? t h e  he lp  

of t?Ls o rgan i sa t ion  sncceeded i n  overcoming h i s  n lchol i sn  es a 



r e su l t  of which the husbznd has  not  taken an  a l c o h o l i c  dr ink  s ince  '-l 

the month of Jukjr, 1965. P r i o r  t o  jo in ing  Alcoholics Anonymous '1 

the husband had been an in-patent f o r  alcoholism on two occasions .m 

,$,? .. 
1 ; 1 .. i n  h o s p i t a l  once i n  Dublin 2nd once i n  Liner ick .  
m-i 

Ore the  husband avercane h i s  Wcoholism the f e n i l y  began t o  : . . ., 

The debt  on, t h e  house w c s  paid o f f  by the yezr  1966 
- , *. ..._ 

and domestic he lp  continued t o  be employed zs  wel l  as some help 
, . s m 

3 

t i n  connection v i t h  the  books of t h e  ve te r ina ry  p rac t i ce .  In 2 
I -4 

i edd i t ion  t h e  family had t ao  ca r s  zlthough the wife cosplained 
i 

'. 

e v a i l z b l e  t o  he r ,  A l l  of t b i s  Ti 1' 
;. . x 

~ i a s  financed s o l e l y  3y t h e  husband through h i s  earnings i n  h i s  .&.;f I i 
t +--- : C $. :' 
f,: - 
t r  *...- grac t i ce  as a Veter inary Surgeon and dur ing  Chis time t h e  wife +; $ ,  
c ' 

had no g z i n f u l  occupation apart from her  work on t h e  4+ a c r e s  '! . .. 1 

- - alzeady r e f e r r e d  t o .  I n  f a c t  t h s  wife had had no gz in f i l  ., ;? 
.t ' 

occup+tion from the time >then she re turned  from England, where 
! t 

i 4i 
1 she had supported h e r s e l f ,  t o  join t h e  p l a i n t i f f  i n  K i l l a l o e /  : i 
4 I ,  8 

t 
! S c a r r i f f  i n  t h e  S m e r  of 1958, 

4; ! 

I 
j 

I n  the  year  1973 ti.? u i f e  wished t o  have some f o n  of 1 

t 
4 

9 
I independeat occupation of her ovn and accordingly. opened a b0u t j .h  

i n  Ki l lmal l ick .  T h i s  was p a r t l y  financed by the husband who 
7 ;  



gave t o  the  wife 2500 t o  assist her  i n  opening t h i s  business .  

The boutique wan nln s u c c e ~ s f u l l y  m d  p r o f i t z b l y  by the  wife f o r  

some years  but u l t i n a t a l y  i t  rt+s closed down by he r  i n  December 

1977 

I n  t h e  yezr  1975 the wife entered i n t o  zn adul te rous  

r e l a t i o n s h i p  with one b!r. O'D and fron that time nn tlie 
1 

r e l z t i o n s h i p  between the husbznd and t h e  wife de te r io ra ted  t o  

such zn extent  t h a t  t h e r e  was l i t t l e  or no cosnunication between 

t!~en although they continuzd t o  l i v e  i n  t h e  szne house though i n  

separzte  bedrooms. I n  the  nonth of l a r c h  1976 the wife u l t ima te  

l e f t  the  husbnnd 2nd has n o t  -s t -zosd cr sought t o  r e t u r n  t o  l i v e  

v i t h  him ever  s ince  2nd both  th2 hcsband 2nd the wife have s ince  

% P i t  t i n e  l i v e d  completely independently o f  each o the r .  

Following he r  depar ture  f ron  the  husbmd in I ~ k r c h  1978 t h e  w i f e  

cohabited with one l a .  :I m d  t h e  husb=d has cohabited with 

another  woman l i v i n g  wi th  him i n  the  house i n  Kilmallock. 

l o  claim was made by e i t h e r  p a r t y  a g z i n s t  the  o ther  

following t h e i r  sepa ra t ion  i n  the  ccnth o f  i+lnrch, 197C unti l  the  

i:ife i l s t r u c t e d  a s o l i c i t o r  ta nc t  f o r  h e r  2nd he  m o t e  a l e t t e r  

of c ls im t o  t h e  husband on t h e  18th bwst, 1982. No other  



correspondence took p lace  betxeen t h e  p a r t i e s  between t h a t  da te  

md the  i s s u e  o f  t h e  Spec ia l  Surxnons commencing t h e s e  groceedings 
,, 

. . ,* . 

on the 5th  day of l k y ,  1983. 

TiB LA1{/ 

A ,  I now t u r n  t o  t h e  12w asp l i czb le  t o  the  foregoing f a c t s .  I 

should however f irst  p p i n t  out t h a t  i n  t h e  course of cross- 

exemination t h e  husbznd zgreed t h a t  vhen he acquired t h e  proper ty  

he reerded himself as acqui r ing  i t  zs t h e  fanily hone and 

regzrded the wife as 2 pa r tne r  and t h e  house as j o i n t l y  opmed. 

It i s  not  however by referenca t o  the  vsrgue ideas t h a t  the  

? = t i e s  w i l l  have of t h e i r  res9ect ive  property r i g h t s  at 2 s tzge  

\ihen a l l  i s  going we l l  v i t h  t h z  m r r i a g e  t h a t  I must decide t h i s  

czse.: I have t o  decide this czse on the b a s i s  of the  t r u e  

f r c t s  and the. l a w  appl icable  the re to .  Mannix -v- Pluck (1  975) 

1-9. 169 and llcGill -v- S. (1979) 1.3. 263 a t  p.294.  

3, The main claim of  t h e  wife i n  t h i s  case is  s e t  out  i n  

p l r s g r ~ p h  2 of t h e  S p e c i a l  Sumnons a s  follows:- 

"Pursuant t o  the  Kzrried Wonen's Status Act 1957 and in 

p a r t i c u l a r  Sec t ion  1 2  t h e r e o f  :- 

(a) J'LQ O r d e r  t h e t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  the  



. ., . e .::- 
*-. auth 

-5 *' \ .: \ 
' ,- 

-1 5- 

b e n e f i c i a l  i n t a r e s t  i n  arid ownership of the  p r e ~ i s e s  

and l a d s  'kno7;m as "hll k:ilmllocli i n  the County of 

s i n e r i c k  as h e r  ow2 property e n t i r e l y  or  ir.  such p o r t i o n  

or  s h a r e  with t h e  defendant rs t o  t h i s  Honourable Court 

shall seem just. 

(b) A n  Order that;. t h e  p l a i n t i f f  i s  e n t i t l e d  t o  t h e  

b e n e f i c i a l  i n t e r e s t  i n  and o m e r s h i p  of tha  f u r n i t u r e ,  

f i t t i n g s  and e f f e c t s  i ~ .  t h e  s z i d  family hone as h e r  

o m  proper ty  entirely or  in such proport ion o r  shz re  

with the d ~ f e n d a r ~ t  as t o  t h i s  Honouable Court ~11~11 

Seem j u s t  . l l  

In t h e  course of argment I was r e f s r r e d  t o  t h e  f o l l o r i n ~  

o r i t i e s  :- 

C. -v- C. (1976) I.R. 254 
. '3 

.. - 
'< .'. . . .. . 

E. -v- E. ( ~ i n l z y  P. 24th Cctober, 1978) .. 

H.D. -v- J.D. ( F i n l c y  P. j l s t  July, 1901) 

Ei. -v- Pi. ( C a r r o l l  j. 1 s t  F s b r u ~ r y ,  1902) 



t *, I 
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I O I K  -v- O I K  ( ~ a r r o n  J. 1 6 t h  blarch, 1982) - .+(! !I 
4 1 .\ 4; 

, I , I ~  
: 1.47 P I 'I  t> 

4 S.D. -v- B.D. (FIurpky J. 19th Harch, 1582) 
I - ; 7' 

I II' 
*i : / t i  

; I.,;? 1 A t  the  conclusion of t h e  evidence afid subnissions on t h e  146 If . ti 
E : I . $  

1 22nd February, 1984, I reserved  ny judgnsnt. On the 29th llarch, ;+:,: r fi - 1 ; 

, 

:., , *j' 

1984, t h e  Supreme Court de l ivered  t h e i r  reserved j u d e e n t  i n  t h e  + i f ' $  
; !4$ 

i 11 
! czss of ICcC -v- 11% 4 d  t h i s  judgment is very  r e l e v a n t  t o  t h e  - ; { : t ;  

l t , ~ b  
.4 .  - ' $! 1 ;; 
5 l e g d  i s s u e s  a r i s i n g  i n  t h i s  case i n  tiilich I had reserved my 'ii t ,4 :j 

i . , I . $  L 

% ju6gnent. Accordingly I r e l i s t e d  t h i s  case f o r  f u r t h e r  zrguolent !l i 
?-\ 
P !I:/$ 

I , 4  4 
k q ;; on the 3rd Apr i l ,  1984 a d  on t h a t  da te  I heard f u r t h e r  submissions ill C 
9 , 4:; . f Il .!c 

from Counsel f o r  each 

t'ne Suprene Court .  

the  l i g h t  t h e  s a i d  

? d  f 
C, It i s  c l e z r  f r o n  the  foregoing a u t h o r i t i e s  t h a t  if a wife I .  

F? 1; 

d i rec t ly  con t r ibu tes  t o  t h e  a c q u i s i t i o n  of a house out  of h e r  own 

savings o r  out of monies ezrned by her from t h i r d  p a r t i e s  she 

vill thereby become e o t i t l e d  t o  a sbs re  in t h e  property t o  t h e  , ; 14 'F . Jl! 

. l:P 

vzlue of such con t r ibu t ions  r e l a t i v e  t o  t h e  t o t a l  value of t h e  

property. 

ICoreover i f  a wifa i n d i r e c t l y  2nd s i g n i f i c a n t l y  zssists 
l1 

;,I i n  t h e  a c q u i s i t i o n  of propcrty by p z y i n g  ou'; of her own savings or  q:,, 
I I '  

out of monies earned by her  f r o 3  t h i r d  p a r t i e s  family expenses 



; 4 $1 
; *  .!? 

~ : ~ i c h  isould o the rv i se  have t o  be pzid by the husband thus . :, $1 . .- ., :-:.I 
; i;l 

incrczsing the  funds a n i l 2 b l e  t o  the husbznd t o  pw f o r  the i -  f . :i. 

acquis i t ion  of  t h e  proper ty  she w i l l  thereby become e n t i t l e d  t o  

an i n t e r e s t  i n  t h e  proper ty  t o  be ca lcu la ted  on a s i m i l a r  b a s i s  

t o  t h z t  a l ready ind icz ted  i n  t h e  absence of any express  o r  impl ie  

agresment t o  t h e  coat+-ary, 

Furthernore i f  a wife by  her work i n  t h e  husband's 

en te rp r i se  such as a farm o r  a business  s i g n i f i c a n t l y  i n c r e z s e s  

t h e  f a m i l y  iccone f r o n  such en te rp r i se  thus increas ing  the  funds 

s v z i l i b l e  t o  t h e  husbai?d to enable h h  t o  pay f o r  t h e  a c q u i s i t i o n  

of t h e  property she w i l l  grobzbljr thc roby  beconc? e n t i t l e d  t o  z 

sizilar i n t e r e s t  as e l rezdy described i n  t h e  property i n  the . 

zbsence of any express  o r  i o p l i e d  agreement t o  t h e  contrz-ry a d  

w i l l  c e r t a i n l y  become s o  e n t i t l e d  if t h e r e  was any understznding 

however i n f o r u l  between t h e  husband m d  the  wife t o  t h a t  e f f e c t ,  

D. I n  t h e  present  case the wife hed no s w i n g s  a p z r t  from t h e  

i r d t i a l  dowry of C500 given LCI 1953 no p z r t  o f  which was a c t u a l l y  

used i n  t h e  a c q u i s i t i o n  of the  progerty.  IeIoreover the w i f e  i n  

t h c  present  case h:ld no earnings fro2 t h i r d  p a r t i e s  at  any time : 

relevant  t o  t h e  a c q u i s i t i o n  of t h e  proper ty .  



. , ';!it. 
The wife1 s con t r ibu t ions  t o  t h e  fzmily funds by sending some 

' I.., ::+. $ 
3 1 ! j  1 .  =. ! -1 
;r two ga l lons  of m i l k  p e r  dsy t o  t h e  creamery and by sometimes . ,)::!@ ; $3,; $ 

iii if F : /,,I.; keeping calves  and p o u l t r y  znd making b u t t e r  f o r  t h e  house were \3 1 ,i$ 
::; ; 1: 51 

;i :t no doubf welcome t o  t h e  husbznd but  were nevertheless  SO smll 
: ' i .  I&& i 
. li .E: -8 1: :f. .. . .A relevznt  t o  the  monies which I am s z t i s f i e d  the  husbznd was earnins i i l ,  ,; 

1: 5 ; . ii$J 
-j as a Veterinary Surgeon even during t h e  per iod  when he was 1. ::! 
C . :I k. 

. i 1 
, : blaa 

-. -;i .14~ 
>:$ 
9%:- 

suffer ing from alcoholism t h s t  they  cznnot be regarded as e n t i t l i n ;  ?i/ i!i 
;'+ . 
.$ .-'- . ,, 
:$ ; p$ 
,s %..- the wife t o  a share i n  t h e  property t h e  a c q u i s i t i o n  of which . ,i . . , -5' - - .  , iJ 1; p 
, I  .. . ! 1 '-a# 
-: 4 .% i. !.! t,/:. - -a- , ' - .  .. ,. .. %as d i r e c t l y  finznced s o l e l y  by the  husband1 s earnings. Such I i \q\, 
* I .. ' '!" j ...: ; . a IF 

.I 

; / ; I ;$  
contr ibut ions by the wife i n  t h i s  case a r e  not comparable t o  t h e  , , LC I ?*iij 

; 1 '> :f :.! .!t: 

, i , :. ! ';: 
:_I contr ibut ions which t h e  wife of z f z rne r  ~rhose s o l e  means of , . .,", -!: 
+? 4 -; j. 7 . 

: lLk 
l ivel ihood i s  f armimg vould nalce from similar a c t i v i t i e s .  t 1, - -  

I . , < >  *i, "C 
-1 . . ;:q:t 1.t -. . - 

* .$ E. I t  i s  however furthermore submitted tb t  the  burdens which I @ 
V 

3 -5;. 
'2$, 
'9 - were imposed upon t h e  wife by and dur ing  t h e  period of the  ':4 . 
c* , 

-.f 
. 2 husband's alcoholism i n  r e l a t i o n  t o  t h e  home and family and i n  ..'i .- 
4 

r e l a t i o n  t o  covering up f o r  t h e  husband i n  h i s  ve te r ina ry  ;13 ,. 
* -3 -.. 
,<+ 5 .  

- ':? prac t i ce  a re  s u f f i c i e n t l y  proximzte t o  the  monies earned by the  , 
?f 
f 

.j husband i n  h i s  ve-t ;er in~ry p r a c t i c e  and used by him i n  the 
.* 

.1 



It is  c l e a r  that t h e  husband i n  f z c t  eerned a l l  t h e  monies 

used i n  the  a c q u i s i t i o n  of t h 2  property and i n  i t s  re-decorat ion 

and improvsment. It is  a l s o  c l e a r  t h t  t h e  w i f e  was of g r e a t  

help t a  the  husband i n  r e l a t i o n  t o  h i s  v e t e r i n e r y  p r a c t i c e  dur ing  

the period of h i s  alcoholism but  it i s  no t  clear t h a t  t h e  husband 

would not  have been a b l e  t o  earn the  necessary funds t o  acqu i re  

the  property i f  h i s  wife had devoted her energies s o l e l y  t o  t h e  

. 'I  

hoce and t h e  family =ld dispensed with t h e  d o n e s t i c  he lp  which ,:I 
. f 

enzbled h e r  t o  essist t h e  husband i n  r e l a t i o n  t o  h i s  ve te r ina ry  I; . ,$ 
ii :, '- 
*l;;\;!i 

; !i:,,r 
, :> , . ,:; 

prac t i ce .  I f  t h e  proper ty  had been acquired s o l e l y  by t h e  wife !;.;:$ 
; lit G+& 
; !! ,:. 

with funds provided by her fzmily then it  ~ i o u l d  of course be ; ,: .I 1: 
it: .%' 

, . 4:  !,# 
' t '  

,: : !t c l e a r l y  h e r  s o l e  p roper ty  but t h e  burdens imposed on her by t h e  ,,;.if!. . ,I:-v,rc 
*it ;$, :ii 

; 

husband's a lcohol ism would be exac t ly  t h e  same as those tihic1.r werE; :i:!i*;. 
1 i ii;@ 
; ': I[::?, + 

; !I!$P i n  f e c t  imposed on he r  i n  this case.  I d o  n o t  th ink  theref  ore 
,:,, 25 . 1;:. ... d 
', ') ". 

: ; L:: 
that the fzct  t h a t  t h e  wife had t h e s e  burdens t h r u s t  upon h e r  ,;. 1; !-t:i.& 

;, il' ., 
by t h e  husband's a lcohol ism means that I czn regard p z r t  of what ;I;#. 

. /i 
he undoubtedly earned by h is  own personal  work as a Veterinary * , 

Surgeon as b e i n s  p z r t l y  ezrnzd by t h e  v i f e  2nd apg l i ed  t o  t h e  I ! -!# *,:I 
1' 

e c ~ u i s i t i o n  of t h e  proper ty .  

F. I hnve come t o  t h a  conclusion the re fo re  t h a t  t h e  wife i n  



\ionen's S t a t u s  Act 1957 2nd t h e  Orders sought by h e r  under thz t  

Act a r e  accord ing ly  r e f u s e d ,  b o t h  z s  t o  t h e  premises knom as 
t 

"All zrd t h e  f u r n i t u r e ,  f i t t i n g s  and e f f e c t s  t h e r e i n .  , 

G. The wife z l s o  c la ims  i n  her  S p e c i z l  Smmons z n  Order p u r s m n  

t o  t he  P z r t i t i p n  k c i s  f o r  t h e  s a l e  of t h e  p rope r ty  and t h e  
1 

d i s t r i b u t i o n  of the proceeds  t o  her  o r  i n  such p ropor t i on  o r  s h a r e  

es t o  t h e  Court  should  s e e n  just. k s  t h e  wi fe  h a s  f z i l e d  t o  

m ~ k e  ou t  h e r  c l z i n  t o  2n i r - t e res t  i n  t h e  p r o 3 e r t y  p u r s ~ a n t  t o  t h e  

1.lzrried ';/omen' s S t a t u s  Act 'I 9 57 this c l z in  under t h e  P a r t i t i o n  

t 

k c t s  a l s o  f a i l s  axd i s  r e fused .  

K. The v i f e  i n  h e r  S p e c i s l  Su r ino~s  ~ 2 . ~ 0  clzims pursuzn t  t o  the  
.: 

f F ~ r n i l g  Home P r o t e c t i o n  Act 1976 r e l i e f  i n  t h e  fo l lo r i ing  %erms:- 
i 
8 
5 .  . . .  (2) An Order  f o r  the  p r o t e c t i o n  of t h e  f ami ly  home . . . . .. . - - -  . . 
.i 

. . -. . . s i t u a t e  zt K i l n z l l o c k  i n  t h e  County of Limerick and , . ' .  .. 2. ., . . 
I '  -;t. , . . . ' 

I, , 
: .  . 
.. - kno'vrn z s  Ilkat 2nd an Order r e s t r a i n i n g  t h e  defendant 

.! 
from i n t e r f e r h l g  wi th  o r  d i spos ing  of o r  i n  any way 

z l i e n t i t i n g  t h e  i n t e r e s t  o f  the p l a i n t i f f  o r  t h e  i n f e n  

i n  the s z i d  fzrnily hone. 

( b )  iin Order purscznt t o  S e c t i o n  9 of  t h e  s a i d  Act 

I 
> 

&* -. 



r c s t r a i n i r !  t h e  defendant  from i n t e r f e r i n g  w i t h  o r  

d i s 2 o s i n s  o f  o r  s c l l . i n z  o r  m o r t g a ~ i n g  o r  i n  any way 

a l i e n a t i n g  thc i ~ t e r e s t s  of t h e  p l a i n t i f f  i n  t h e  

f u r n i t w e  f i t t i n g s  end c h a t t e l s  i n  t h e  szid f a n i l y  

hone. " 

It i s  q u i t e  c l e n r , z n d  indced was n o t  d i spu t ed  t h a t  t h e  

p r o p e r t y  i n  q u e s t i o n  i s  t h e  llfarnily hornell wi th in  t h e  naaning of 

t h a t  t e r n  rs de f inzd  i n  S e c t i o n  2 ( 1 )  of t h e  Fznily Hone 

P r o t e c t i o n  Act 1976. T h e r e  i s  hc%;ever no ev idence  trhztever of 

zcy i n t e n t i o n  by t h e  husbmii t o  Cispose  of  t h e  p r o p e r t y  o r  deal 

t i i th  i t  i n  sny 1;.;ry t o  t h e  d e t r b e n t  o f  the v i f e  o r  o f  the child re^ 

0 2  the carrizge 2r.d t h e r e  is no bzsis upor, xh ich  eny i n j ~ m c t i o n s  

zs c l a k e d  shou ld  bs grznted. The clzirn i n  t h i s  parzgraph i s  

t h e r e o f o r e  r e f u s e d  b u t  of c o w s e  t h i s  r e f u s a l  i s  wi thout  p r e jud i ce  

t o  t h e  r i g h t  of t h e  w i f z  t o  apply again f o r  such r e l i e f  i n  ca se  

t h a t  c i r c m s t a n c e s  %:ere t o  change i n  tire f u t u r e  ir, such  a way as 

n i g h t  i n d i c a t e  an i n t e n t i o n  on t h e  p z r t  o f  t h e  husband s o  t o  d e a l .  

with t h e  p r o p e r t y  n s  t o  z f f cc t  t h e  wife's rights to it as the 

fzmily hone. 

I. Finally t h e  rr i fe  i n  h e r  S p e c i d  Surmons cl~ims a n  in junct ior .  



r e s t r a i n i n g  the husband f r c n  ~ s s z u l t  ing, threa tening ,  molesting 

o r  in any way p u t t i n g  i n  f a r  t he  p l s i n t i f f  e i t h e r  d i r e c t l y  o r  

i n d i r e c t l y .  

There i s  a c o n f l i c t  zs t o  whether t h e  husband assaul ted  the  

vife  on the  day t h a t  the  wife f i n a l l y  l e f t  t h e  f z n i l y  home i n  

IGarch, 1978. I t  is q u i t e  unnecessary f o r  me t o  r e so lve  t h i s  

conf l i c t  . It i s  s u f f i c i e n t  t o  say t h a t  t h a t  is now over s i x  

yeers ago and t h a t  no untoward inc iden t  has  been suggested as ha 

hzppzned between the  g a r t i e s  s ince  then. Indeed it would appea 

t h z t  the husbznd 2nd thtl i i i fe  k v e  n e t  on only t h r e e  occasions 

betsreen Pierch, 1978 and the da te  of the h e m i n g  o f  t h i s  a c t i o n  

namely a t  the funerzl  o f  t h e  wifet s f a t h e r ,  a.t the confer r ing  0 

the  e l d e s t  son and a t  t h e  confer'ring of t h e  e l d e s t  daughter. 

is not suggested % b a t  anything untoward occurred on any of thos 

occzsions a r d  the  husbznd's evidence which ues uncontradicted o 

this po in t  was t o  t h e  e f f e c t  t h t  he' and t h e  wife got on q u i t e  

veil a t  t h e  l z s t  meeting which vzs t h e  confer r ing  of t h e  e ldes  

dzughter . 
-accordingly t h e r e  i s  rio b z s i s  f o r  g r a n t i n s  zny such form of 



t o  t h e  r i g h t  zlready r en t ionad  t o  re-rrpljr f o r  q p r o p r i z t e  r e l i e f  

i n  case that  circumstances should change in r e l a t i o n  t o  the 

' !. 

The plaintiff's claim is t he re i ' o ra  wholly dismissed subject  + - ; ;  . ., . 8. 




