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Betore: Sir ¥rank Erezut, Dailiff iy
Jurat ¥.I. de Faye ‘
Jurat H. Perree.
Ronald Harold Sculthorpe and
. Thelma Xatnherine Sculthorpe,
née Cleaton-Davies Plaintiffs
V.
Mace Propertics Limited Defendant

Advocate J. Clyde-Smith for the plaintiffs
Advocate V. Vivtert for the defendant

At the relevant time, Mr. G.M. Symords was the majofity
sharcholder in the two companies; lMace Consiruction Limited
and Mace Progerties Limited (the defendant). The foraer
company was the building contractor to the latter

By the terms of an undated agreemeat signed by tne

plaintiffs and by Mr, Symordson behalf of the defendant, the

o

cfendant agreed to purchase the pluintiffs' shores in Mace
Construction Limited for £25,000, the agreszment being subject
to the following conditions:-

", &£10,000t0 be paid a% the exchange of this
Agreement,

2., £15,000 to be pzid at the time that the Ker
Annq Develop.eﬂ+ ie completed or tne first
of the following prowertics iz sold -

Ker Anna, The Penthousc lMarina Court, YHi
and 54 Marina Couri 21 thie Uwuper Tlat &b
Chanterelle wnichever is the later,

%, During the peried of your full-time emnloyment;
as General Manager of Mace Constructicn Ltd,
you will cntinus to receive a salary of
£5,000 per annuz paid montnly which will
ceage wnen worl ov Yor Anna iz conpleiea,

It is understoss tha* curing tnis period
vou will conti Ty use your moet earnest
endeoavours Lo svynvviuu and iinish Lo work
in nend.




4, Execution of this Agreement excuses any of the
¥ace Group Compenies or me personally from any
clains for salary, profits or dividends that
you might wish to make.

5. You agree to vacate Flats No. 51 and 54 and
the garage which you have been occupying at
Marina Court at my request within one month
of my requesting you so to do. It is agreed
that I have no wish to nhave Vacant Possession
until such time as a Purchaser or Purchasers
for eitaer or both of the flats so long as you
agree to pay all outgoings and to keep them in
good condition,

6. Upon vacating the flats you will leave all
fittings plus the carpets, curtains and light
fittings and nave repaired the damaged portions
of wall-paper.

7. Subject to No. 6 above you will be excused
payment of the amount which you still owe to
Mace Construction Limited and furthermore lace
Consturction Limited will not look to you for
any interest upon your various Borrowings wnich
you rave mrade from the Company during your
employment,”

Tne suzm of £10,000 was duly paid to the plaintiffs in

accordance with clause 1 of the agrecment.

The final certificate of commpletion of Ker Anna was
subnitted to the Building Inspectorate cn 25th April, 1975,
the ewployment of Mr., Sculthorpe was terminated on 30th April,
1975, and a2t that date the Penthouse, Marina Court, had been
sold.

The plaintiffs were therefore entitled to be paid
£15,000 as at that date, in accordance with clause 2 of the
agreement, The next day, 1st Mey, Mr. Svmonds paid to
Mr. Sculthorpe £5,000 on account of that swn, but neglected

or refuzed to pay ithe balance of £10,0C0. The plaintiffs

thercfore now action for that halance.
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The defendant admits that it still owes the balance
of £10,000. However, it alleges that the plaintiffs
defaulted in the performancc of their obligations under
clause 6 of the agreement, in as much as they vacated
the flats in June or July 1975 and failed to have repaired
the damaged portions of wallpaper in Flat No, 51, and that
accordingly they are not entitled to be excused the capital
and interest mentioned in clause 7, which totals £6,115,07.
The defendant therefore now claims to be entitled to set-off
that amount against the said sum of £10,000, leaving a
balance adamitted to be due to the plaintiffs of £3,884.93
which the defendant has paid.

The plaintiffs deny that they are in breach of their
obligations.

The brief background to the agreement, which was undated
obut signed in early Januvary, 1975, was as follows: In 1972
Mr. Symonds formed Mace Construction Limited Ffor the purpose
of developing property. He appointed Mr. Sculthorp, a former
builder on his own account, as General Managex of that Company
and transferred to the plaintiffs 49% of the shares in the
Company. The plaintiffs owed to the Cempany a substantial
sum. They cccupied rent free flats 51 and 54, Marina Court,
wihlen had been developed by the Company and wer:s owned by
Mzce Properties Limited. The plainti¥fs had spent some £6500
on carpets, curtains, wall-pazper and fittings in the flats.

During 1974 the property market in Jersey detcriorated,
and the financial pogition of the two companies and thus of
the plaintiffs and Mr, Symonds was adversely atfected. The

result was that Mr. Symonds wished to cever the plaintiffs!
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connections with the two compenies and to cbivain vacant
possession of the two flats so that they could bhe sold,

on financial terms satisfactory to both parties. The
plaintiffs agreed to terms after several meetings. The
agreenent was therefore designed to resolve all outstanding
matters between the parties, and leave the plaintiffs with
a capital sum with which to buy a house after moving cut

of the flats.

The obligation placed upon the plaintiffs by paragraph
6 to have repaired the damaged portions of wall-paper was
inserted because at the date of the agreement areas of the
paper were, to the knowledge of Mr. Symonds, in a demaged
condition caused by the plaintiffs' cat, and he wished it
to be made clear that it was the responsibility ol the
plaintiffs to make good the damage.

Tre Court has not found it easy to arrive at some of
the facts or to assess the state of mind of the parties at the
relevant time, for their testimony contains contradictions,
whether through fading memory cor lack of frankness is not
clear. However, we find the fcllowing evidence to be
relevant to the issue.

The plaintiffs {told us that up to June 1975 they wers,
Witk the consent of Mr. Symonds, in occupetion of both flats
51 and 54, lMarina Court. In that month, Mr. Symonds orally
asked the plaintiffs to vacate Flat 54 as he had found a
buyer, and required poszession by the end of the week., The
plaintiffs left within five days, but centinued to occupy
Flat 51, However, they found Flat 51 too small for their

needs, and 30 they moved cut at the beginning of July without

S e e e e
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being asked to by Mr. Symonds. They gave one cel of keys to
Ianglcis, Estate Agents, who had been commissioned by

Mr., Symonds to find & buyer for the flat. They retained one
set of keys, because they concidered they had a responsibility
to look after the flat until a buyer was found, and they
returned regularly to clean the flat and check for leaks.

Damage to the expensive wall paper in Flat 51 had been
caugsed by the plaintiffs' cat. The damage had becen made good
earlier in 1975, but by the time they ceased to reside in the
Tlat in July a subsequent cat of theirs had caused further
damage.

Despite the wording of paragraph 6 of the agreement,
both plaintiffs claimed that al about the time of signing
the agreement Mr. Symonds, knowing that the wall paper was
then damaged and that it was difficult to re-order the same
paper, agrced to be responsible for repairing it at their
expense, MNevertheless, they ordered rolls of the paper and
clained thaet, when they left the flat there was sufficient
paper to repair the damaged areas, but that was disputed.

Mr, Sculthorpe also alleged that aftcr he had obtained supplies
of the wall paper ecarlier in the year and informed Mr. Symonds,
the latter had said that he would have the vork done 1if the
ocportunity presented itself arnd aebit the pilaintiffs.

The pleintiffs agreed that wnder parazraph 6 of the
agreement, lhey were responsidble for malting geod the damaged
wall vaper, but they intverpreted paragraphs 5 and 6 as meaning
that on IMr, Tymonds finding a buyer for 'lat 51 thcy would
receive one month's notice to quit, durinsg wnich time they

would have to repair the wall peper. Tieir stiate of mind

/----:.
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cn ceasing to occupy the flat in early July was tnat they
had not been given notice to quit, no buyer had been found
for it and they were free to resume possession at any time.
They therefore considered that there was no hurry to repair,
but that they would do so on being told by Mr. Symonds that
he had found a buyer.

Their regular visits to the flat were interrupted by a
holiday. On their return early in November theyvisited the
flat and then found that it had been decorated. Instead of
replacing the paper, the walls had been emulsified. The
work had teen done in September by Mr. Robinson on the
instructions of Mr. Symonds. On finding that the decoration
had been done, lNr, Sculthorpe/acting on Jegal advice, insisted
on paying Mr', Robinson's acccuns for the work, amounting to
£11G6,36, which had been debited in Mr. Robinson's books to
the account of Mr. Syrmonds. The plaintiffs did in fact owe
Mr. Robinson for work done to the flat ezrlier that year, bdbut
Mr. Scultherpe insisted on paying for the September work.
Later, Mr. Symonds paid Ir. Robinson the amount of the bill,
and so the latter refunded the amcunt which Mr. Sculthorpe
had paid him, less the outstanding account due to hinm.

When the plaintiffs discovered that Mr. Symonds had caused
the decoration to be done and had shown a pntential buyer
round the flat without their knowledge, they changed the locks,
but shortly afterwards egreed to give up '"vacant possession”
of the flat, despite the fact that by then thc dispute between
them and Mr. Symords had become the subject of legal procecdings,
because the buyer was a perconal fricnd of theirs ard had

recently hod an operation.
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The relevant evidence of Mr. Symonds was as follows.

In drafting paragraphs 6 and 7 of the agrcement as he did,
Mr, Symonds -intended that in return f or being let off an
indebtedness of some £6,00C the plaintiffs should be required
to repair any damaged wall paper wnen they quit the flats

so that the flats would be in good condition on a sale.

That was comparatively a very minor liability compared with
the financial benefit the plaintiffs were thereby gaining,

and it never occurred to him that they would omit or refuse
to do the work.

At the time of signing the agreement he envisaged that
the plaintiffs would remain in one or both flats until he
fourd a buyer, but when he noted that their cats continucd
to cause damage %o the wall peper, he decicded that they would
have to leave so that the damage could te put right inarder
to atlract a buyer. IHe orally gave them notice to leave
IMat 54 and then suggested they leave Flat 51 also, which
they agreed to do because it was too small for them.:

Vhen they left in early July, Mr. Symonds did not discuss the
repair of the damaged wall paper with them because he assumed
they would attend to it, but when after twc months the work
had nct been dcne he decided ke must do it himself, especially
as pconle were viewing the flat and not dbuying. He therefore
instructed Mr. Robinson to decorcte the flabt, which he did

in September.,

By then, rclations were strained betwcen Mr. Sculthorpe
and Mr. Symonds, due substantially to FMr. Symond's fallure

to pay the dalance of £10,000 which he cwed under the agrecment.



His failurc to pay was partly hecauge he could not afford
to du so, and partly because he had by ¥ay begun to regret
naving entered into the agrecment, due to deteriorating
property market conditions,

When Mr. Symonds discovered that the plaintiffs had not
repaired the wall paper, he did not attempt to get in touch
with them to remind them of their obligation. He claimed that
he did not know where they were, but he conceded that even
if he had known he would not have reminded them, because
6f the strained relations and because he thought that their
failure to repair would disentitle them to the bernefit of
paragraph 7, and thus it would enable him to rectify the
mistake he had made in entering into an agreement which he
later felt was too generous to the plaintiffs,

The plaintiffs argued thet they were rot in default of
their obligation to repair the damaged wall paper, for
the following reasons.,

First, that obligation fell duwe upon their vacating
Flat 51. It was envisaged by the agreement that the
plaintiffs would vacate not later than one menth after
receiving notice to do so and, although the werding of
the agreement was incomplete, it was fair {to say that it was
further enviscged that vacant possession would not be expected
until a purchaser had been fouand.

In fact, the plaintiffs agreed to leuve Tlat 54 after
only five days' notice, and as regards Flut 51 they received
no notice al all, tut ceased to occupy it as a residence
by their own wish. They retaircd one key, continucd to
feel respongible for the flat and returncd scveral limes to
dust it and check for leaks, and on one occasien shampooed

tlie carpets.
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They had not received notfice, they had not honded the flat
over, and they were not tcld lthat a huyer had heen found
until November. They considered that in such circumstances
there was no obligation upon them to repair the damage as
a matter of urgency, and indeed felt that it could be left
until they were notified that Mr. Symonds had found a buyer.

They further ég;ggéffhat time for execution of the
repairs was not of the essence of the contract. The words
"have repaired" did not imply the past tense, but meant
Yyou will cause to be repaired". The agreexent envisaged
that the plaintiffs would completely vacate the flat after
receiving notice and would then have the paper repaired
for the benefit of the buyer.

The defendant answered that when the plaintifrs left
the flat in early July they n2d vacated for the purpose of
the agreement. 1t was ridiculous to say that, having
moved all their furniture out and gone to live elsewhere,
they could still claim that they remained in lawful possession
of the flat until such time as a buyer had been found and one
month had elapsed from the giving of notice. The repairs
should therefore have teen effected within a reascnable time
after leaving in early July, say by the ern2 of that mcnth.

We cannot accept the plaintififs' argument under this
head. Ve think that the legal position was that when they
vacated the flat asz a residence pAragraph 6 came into
operation. Ve doubt whether the plaintiffs genuinely did
interpret the agreement in that way, but if they did they
vere mistaken. Paragraph 5 was inserted simply to avoid

the ricsk of an iwmmediate cviction. By lcaving of their own

Jovenan
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accord the purpose of that paragravh ceased; in effect the
plaintif{s waived the need for, and the right to receive,
the prescribed notice. The handing over of one set of keys
to the estate agent was a clear indication to Mr. Benest
that they had vacated the flat. Tne retention by the
plaintiffs of ore set of keys and their periodic visits
may support their belief timt they had not vacated the flat
for the purposes of the paragraph, bul does not alter what
we consider to be the proper application of the paragraph
to the facts. Subject to the question of waiver, the wall
paper should therefore have been repaired within a reasonable
time after their leaving in early July. In the light of what
ve say later, it is nol necessary for us to decide what
vould have been z reasonable time, but if we had nhad to decide
vie would have said one month, subject to availability of
labtour and materials,
Secondly, the plaintiffs argued that Mr. Symonds had
waived his insistence on the strict observancz of paragraph
6 of the agreement as regards tne repair of the paper, by
his statements (already referred %o) soon after the signing
of the agreement, and again afier further supplies of the
paper had been obtaired. Thatl waiver amounted to a forbearance,
a5 a rcsult of which the pilaintiffs were led to believe that,
whilsl they must pay Ior the work, +there was no particular
urgency and Mr. Symonds might himself give the instructions.
Mr. Symonds denied making any such statements, and it
was orgued on his benalf thav it was highly unlikely that
“he would have done so almost immediately afler sigaing the
“agrccoreat.  Furthermore, Mr. Sculthorpe's actions in Novcember

belicd his claim.



Ve think that Mr. Symoads did malte on both occasions
statements of the kind cttriduted to him., The wall paper
was of a spccial type, and as the obligation was to make
good the damaged areas it was natural that there should
have been a reference to the possible difficulty of obtaining
the same type and pattern. IMurthermore, although the failure
by the plaintiffs themselves to repair the damage at the
correct time has now become an issue of crucial importance,
as a possible means of extricating Mr. Symonds from an
agreement which he has since regretted, we do not thirnk trat
on the two occasions to which we have referrsd there was any
inteation to interpret the agreement so strictly. The main
factor was that the plaintiffs had to meet the cost of the
work. Mr. Symonds was employing a decorator on cther worlk,
it would be he who would finally benefit from the sale of
the flat, a sale which umight be made easier if the paper'had
first been regaired; it would therefore have been perfectly
logical for Mr. Symonds to make the statements alleged, and
we think he did.

As to lr. Sculthorpe's actions in November, they certainly
can bear the interpretation that the plaintiffs realised
that they had failed to perform tneir odbligation, and we
think that in one sense trey did feel that. But that is not
the whole answer. We think that they had been lulled (and
we do not use that word in any sinister sense) after their
discussions with Mr. Symonrds into a sense of false security,
not as to who should pay for the work, but as to when it .
should be done and as to who would give thc instructions,
and we think that sense was induced, with no sinister intent,

by Mr. Synonds. The agreement wis, in cur vicw, becing loescly
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interpreted and Mr. Symonds' statements and conduct awountced
to a forbearance as claimed by the plaintiffs.

"Because of his conduct, if Mr. Symonds had wished %o
keep the plaintiffs to the strict letter, then he should
have reminded them of their obligation and that the work
should be done at once, and although he had by then defaulted
in paying them their £10,000, we have no reason to think that
they would not have performed it. IMr. Symonds did rnot remird
them. We certainly do not accept that he could not have
contacted them if he had wished to do so, but whether or not
that be true, his failure to do so now prevents him in equity
from benefiting from a failure by the plaintiffs to keep
to the strict letter of the agreement.

Notwithstanding the conclusion tc which we have just
corne, we think it neccssary to deal wivh the plaintiffs'
alternative argument, which was that even if the plaintiffs
had strictly defaulted in their obligation to have the wall
paper repraired, they had nevertheless substantially performed
their obligations under the agreement as a whole by
transferring their sharcs, vacating the flats and leaving
the fittings, carpets and curtains; and even if one looked
only at paragrapt 6, the plaintiffs had still substantislly
performed their obligations, for the fittinge, carpets and
curtains which they had left had cost them over £6,000,
whereas the cost of making good the damaged paper would
have been under £200. They tlherefore accked the Court to
apply the doctrine of cubsivantisl performance, under which
a failure to cowplete only an unimportont part of a party's

obligation dces nol preventi his claiw Tor the apgrecd price.
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The deflendant answered that that doctrine did not apply

where the parties had by their contract expressed the

intention- that entire performance was an essential pre-condition

by the other party of his promise, as was clearly the case

in paragraphs 6 and 7, that paragraph 7 was quite separate
from the rest of the agreement, and that in any case the
doctrine only applied in the case of mutual promises and
therefore could not apply here where the performance was itself
‘the consideration for the promise.

The first thing we wish to say is that although two
companies are involved in the agreement, we think that the
reality of the situation was that this was an agreement
between the plaintiffs on the one hand and Mr. Symonds on
the other hand, and the interpretation of the agreement should
te on that basig.

Secondly, we are satisfied that this wvas an agrecment

rtended by both parties to effect a complete severance of

[SH

all connexion between the plaintiffs and Mr, Symonds and his
companies, and in conjwiction with that severance to settle
arnd dizcharge all outstanding mattsrs bvetween them. It was,
ve peclieve, clearly intended by the agreement that neither

party would thercafter owe, or have any claim against, the

Tiie defendnnt relied upon the words "sudject to No., 6
above” in parazgraph 7 1o show that the promise by Mr. Symonds
in that finol pavagreph should be viewed quite differently
to the mutual prowmises ia the rest of the agrcement. That
would huwve beon the case 1f paragrepns 6 and 7 had stood

atone, Lub, ag v have znid, we lhinl we must look at the

Jovvain,
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agreenent as a whole and when we do that we consider that

all the paragraphs constitute a series of mutual promises
designed tc achieve a complete settilement, with no obvligations
outstanding on either side.

As part of that design, certain obligations were laid
on each of the parties, which they were under a duty to
perform as specified, or if performance was rendered impossible
by their default they were liable in damages for such default,
unless performance was waived. The defendant did in fact
default on the payment of the balance of £10,000, and that is
now the subject of this action. Mr. Symonds did not give
the plaintiffs one month's notice to vacate Flat 54, as we
think the agreement required him to do, but the plaintiffs
waived that reguirement. The plaintiffs did not have repaircd
the damaged parts of the wall paper upon vacating the flat,
but we have said that ws think that strict performance of
that obligation was waived.

Tven il one looks just at paragraphs 6 and 7, the plaintiffs
have very substantially performed their pari of the agrzement,
for they leit behind fittings, carpets and curtains
approrirating in value to the awount excused by paragraph 7,
and by compavizon the cost of the work nct dene was very ninor.
If one lookxs at the agreement as a whole, as we think we
should, Mr. 3ymonds has received cverything he wag entitled
to receive except the repair of the damaged wall paper, which
omizsicu is properly comrensated for by danmages.

Fsr all the above reagsong, we give judgment in favour
of the »nlaintiffs for the sum of £10,000, as claimed, less

the amount of £3,364.93 paid over in accordance with the
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Order of ihe Judicial Greffier dated 20th tlovamber, 19Y75.

We also order the plaintirfs to pay to thc detendant
a sum to compensate for their failure to repair the damaged
portions of wall paper. That sua skould ve what it would
have cost to effect such repairs. It may now be impossible
to estimate that cost. If so, a fair sum might be the
amount of Mr. Robinscn's bill paid by Mr. Symcnds, namely,
£119.%6., We hope that the parties can agree, but if they
cannot they will have to ask the Court to decide. Ve make
no firm order in the matter as we were not addressed on this
particular issue.

In the event of disagrzement on the atove amount, and
in order to avoid uncertainity, we order that the defendant
may witnhold from the judgmeat sum due to the plaintiffs the

sum of £200, pending settlement of tne issue.



