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living room." Head nuamber {(2) carrnot be attributed to the work of

the defendant company 2s the zable was stripped by another contractor.
If we find Tor the plaintiff company we would have to ask the Royal
Court, as then constituted, to apporticn the £2,C000 which was awarded
under these two heads and say what sum, if any, should properly be
attridbutable tc the work of the defendant.

The complaint of the plaintiff in this action is that the
defendant did not carry out the crrecise instructions of Mr. Rothwell,
in under-pinning the gable, Firstly, by extending the length of each

t

section beyond the stipulated Zength oI tnree feet and, secondly,

aving sxzcavated the holes, or voids, telow the gable's foundations,
it left the gable un-supvorted TLor longer than necessary. In the
first action the Royal Court Zound that Mr. Allen nad not xept to
his instructions. <Cn page 27 of its Judgment it says tnis:

"Mr. Allen bvegan the worx of under-pinning. He said that

he worked under the supervision of Mr. Rothwell. If that

is so, he didn't keep to his instructions set out in the
layout plan. The methcd is clearly shown in photograpns

2, 3 and 28. He was supposed to excavate portions of the
foundations not adjacent to each other in lengths of three
feet. 1In fact one length was as much as 5 feet 6 inches

ard others 4 feet. Mr. Rothwell said that possioly sand had

trickled dowrn Irom the interstices oI the 0ld stores. Mr.
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Allen agreed trhat the slip o
nad deen zore %tran ne had envisaged, and sucn that the job
had to be played by car and one had to te very careliul.
Cur attention has not teen direcied to any passages in the transcript

of that case nor nave we n2ard surlicient evicdence in this case to

suggest that that Judgment was wroas in atiributing t-e Jamage to the

gabls as beinsg caused by the work of under-pinning. 'We were told vy
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not specify the number of unsucvported openings whicn were fournd to be
on the site by Mrs. Browne on the aiternoon of the 28th May. Second,
the evidence cf Mr. Rothwell cn this point and of Mr. Jones called
for the defendant, who is also a Structural Engineer, in this case,
suggested that there was an elexent of risk in under-pinning the old
gable. Third, the position of Mr. Rothwell vis-a-vis the plaintiff
in this case, and his authority to act for him as a general supervisor,
was not in issue.

The Answer of the defencdant admits that the openings were not
limited ¢c lengths of three fest due, it says, 1o slippage of sand
but adds that Mr. Rothwell xnew oI thlis and gave instructions about it.
In the course of this nearing thcse instructions, which were denied by
Mr. Rothwell, were to expecits the work. ¥r. Allen says that he asked

Mr. Rothwell what he was to d

[¢]

atout the lncreased lengtis wnich had
appeared tecause he was worrisd about them and ne was told to carry on W:
the work. Xr. Rothwell does not recall dveing approached ty Mr. Allen.
He does rexmemter that on Sunday the 2%th May, he did tell Mr. Allen to
£ill in the unsupported wvoids wnich in fact Mr. Allen was in the course
of doing when Mr. Rothwell arrived.

To succeed in this action the plaintiff zust show (1) that the
keeving to the shorter length of three feet would nhave prevented the
damage to Charlton House and (2) that tne extensions caused the damage.
Mr. Allen acdmitted in tais case that all four openings which were there
on 28th May exceeded ths three fcot length, one of them by as much as
1'6". In the Royal Court's Judzment in the passaze we nave already
quoted the Royal Court Found that tnere was one lengtih of 5'6".
Secondly, i zhae plaintiif succesds on this first goint, then it would
still nave tTC show tnat Mr. Rotnwell did not acquissce in the

extensions, cor if ne did, then his actions did nowt btind tre plaintiff.

no evidence was produced to us, an

0 authcrity to walve the strict conditions
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(3) "Q. And afterwards during the comrletion of ire under-
ion were jyou satisZizd that tae work was

carried out properly®

A. Tes, I was as I say we obviously hacd slight variations

to the original plan I oobviously will not deny that, we

nad in some cases pockets wider than planned, but'I didn't

see any detrizerntal resulis."”
Mr. Jornes asgreed that there was an acceptable degree of tolerance or
stress up to 1'6". HZe was not asked wnether he would have found such
an acceptable degree up to 5'6". The point at issue really is that
the under-oinning work was a risk. It was underzaxen by the vlaintifl

d Zrcz the evidence ¢ Mr. Jones ard from the

33

company. de are satisti
previous evidence oI Mr. Rctawell, to wnhich 2e assented in this case,
that the leaving unsupported of rparts of the zable Zor a period of up
to 36 hours, in crder to allow concrete wWnich was poured into the aoles

to set and then building up tre brick-work tc sugport ‘he gable, was
an essential part of the operation and did not increase the risk of
darage wnicn could have occurred the mcment <he supgort was removed
when the Tirst excavation was dug. Althouszh Mr. Iothwell told us that,
in his opirnion, iZ Mr. Allen had <ept to tae maxizum prescribed length
of 3 feet the dazaze would not have occurred we are not satisfied that
by extending tne areas as nre did tTo the azmounts, whether admitted or

found by the Royal Cour
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"irst acticn, It has teen proved, o2
a balance of probadilities, that that extension, and not the carryiag
out of the original plan o underpin the gable, caused the darage to
the Charlton Zouse stiructure. Thils deing so we are not called upon 0

answer question (2) and tre defendant is discharged from the action.



