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IN THE COURY OF APPEAL OF JERSEY

MALLETT and 1E VESCONTE v THE DEFENCE COMMITTEE

JUDGMENT

The appellants, John Gedeon Mallett and Brian Francis le
Vesconte bring this appeal as the representatives of 44 police
afficers, all of whom were employed as police officers on and before
Ist January 1968, As serving pelice officers they were entitled,
under the provisions the Paid Police force (Jersey) Law, 1951, to

the bepefits of a non-contributory pensien scheme.

The Public Employers (Contribution Retirement Scheme} (Jersey)
Requlations, 1967, enabled police officers (along with others) to join
a contributory pension scheme as from lst January 1968. S5ome of the
serving police officers chose to join the new contributory penzinn
scheme; others, however, remained in the non-contributory pension
scheme. Police officers joining the force after lst January 1968 had

no aption: they were required to join the new contributory scheme.

in order to give effect to these new arrangements, it was
agreed that all police officers should receive an additional 5% on
top of their basic rate of pay in order lo compensate For a 6% deduction
made in respect of ths new scheme; but those officers who chose not
to join the new contributory scheme, and so remsined in the non-

contributory pension scheme, suffered a deduction (after the 5%
had been added) of 4.75%.
As a result of these arrangements, a differential was

accordingly created between the pay of those police officers who

had chosen to remain in the non-contributory pension scheme and



those who had joined the ceontributory pension scheme: and this

differential continued for several years.

Until 1977 the basic rate of pay of the Jersey Police had,

in substance, followed the rates of pay which were applicable in the

United Kingdom. In 1977, however, pay links with the United Kingdom

were severed. When it came to determining appropriate rates of pay
with effect from Ist April 1978, negotiations took plare between the
Police Association and the Defence Committee. Cocuments setting out

the respective cases were exchanged; and it was agreed that, in the

event of disagreement with regard to apprepriate rates of pay, tpé%
I

there should be a reference to arbitration. Chapter 4 of the Defence

Committee's Reply is in these terms:
M4, 1 It is agreed that in the event of the States
of Jersey Police Assvciation on behalf of their members
not accepting this Reply from the Defence Committee, an

Arbitration Tribumal shall be convened.

4.2 Thers shall be an independent mutually agreed
Chairman.
4.3 The States of Jersey Police Association and the

Defence Committee shall each nominate one member of the
Arbitration Tribunal.
4.4 The agreed terms of reference for the Arbitration

shall be:-
(i} the initial claims submitted by the States
of Jersey Police Association
{ii) the Defence Committee's Case in Reply
dated April, 1978

{iii) this latest Document



(iv) any written reply to (iii) that the

Police Association way submit.

4.5 Either party te the Arbitration may elect

to be represented.

4.6 Either party is open to submit additional
written evidence to the Arbitration Tribunal, bowever,
such additional evidence should be submitted to the
Tribunal at least fourteen {14) days prior to the date
fixed for any Hearing, with copies of such evidence

being forwarded to the other party.

4.7 Whatever the Arbitration Tribunal may determine

shall be binding on beth parties.

4.8 Each Side shall meet its own expenses.™

A consideration of these documents, without more, might
have led one reasonably to conclude that it was the intention beth
of the Police Associaticon and of the Defence Committee that the
Arbitration Tribunal should settle the whole gquestion of pelice

pay with effect from lst April 1978.

The Arbitration took place at the beinning of 1973. The
Hearing took place on 29th January, and the Award was published on
Sth March. The Award began in these terms:

"l The question which we have been asked to settle

arises out of a disagreement between the 5tates of Jersey

Police Association and the Defence Committee over police

pay.

2. Both sides indicated that they would be content



with an answer to two questions -

FIRST What, on April lst, 1978, would have been
the appropriate remuneration of a Police Constable

upon appointment, based on a 40 hour week?

SECUND Whether rank differentisls should be measured

by pereentages or fixed sums of money?"

After reviewing the relevant history of police pay, the
Award referred to the basic rate of pay contended for by the Police
Association, as heing appropriate for a Police Constable., The Award

then continued in these terms:
“To that figure the Association seeks to add -

(a) 5% as compensation for the pension arrangements
now in force

.......

Im our opinion the Associstion in ¢laiming those percentages
pverlook the facts -
FIRST that when the contributory pension scheme was

introduced those who opted for it ... suffered a deduction

from their pay of 6% but were, nevertheless, compensated by

a 9% increase in pays;

The Award rconcluded in these terms:
*(a) that the working week should be one of 40 hours;

(b} that the appropriate salary of a Palice Constable
on appointment on April 1lst, 1978 would have been

the sum of a year; four thousand five hundred pounds;
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{c) that increments determined by length of
service should be by way of fixed amounts

and not be percentages.”

A consideration of the Award leads us to ?h;ee conclusions.
first, whether or npt it was the common %nignt%pn of the parties that
the Arbitration Award should settle all question of police pay for the
relevant year - and not werely the appropriate rate for a Police
Cpﬁstqg;g upon gpggéqtment -~ it is plgég ﬁﬁat tﬁg Q@g?d itself did
no more tban answer the Specific questions whiaﬁ wers asked of the
érb%t;g;@gﬁ f;jppggl. Secog@ly, %? gr:@viqg at phg f%ggre of £a35gg,
not only thgkg:t%gs to tﬁe Ar@it;gt%yg tﬁgyseéuag? but also the Tribgpﬁ%
itself, hgq Qell in mind the 5% wﬁ%ph ﬁad been angd Fa the basic pay
to compensate fp: the 6% deduct@oq. Tﬁirdly, the Award itself did pqt
consider any diff;;qltigs which mig@t arise f;om the differential in

the rates of police pay.

On 8th March - only three days after the Award had been
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published - a meeling was held between the Chairman of the Arbitrabion

Panel and representatives of the parties to the Arbitration, "to

clarify the interpretation of the conclusions of the Arbitration

Panel on Police Salaries". A note of that meeting was prepared
and is before this Court. Several @atters were raised. It was

confirmed that the salary for a Police Constable should be effective

from 1st April 1978 for one year, and that it related to a working

week of 40 hours.  Pay Scale Increments were also considered and
it was apparently agreed that the effect of the Award in cash terms
would be applied to all increments of ranks up to and including Chief

Inspector. It was further agreed thalt Personnel and Management



Services officers would act on the payment of thes new rates of
pay as soon as possible. It appears to us, therefore, that the
matters which were discussed at the meeting of 8th March were

wider in scope than the precise questions which had been asked

of the Arbitration Tribunal.

The agreement made on 8th March to bring into effect the
payment of the new rates of pay as soon as possible was dealt with
immediately. On 9th March the General Secretary of the Police

Agsoriation wrote to Mr.Robson of the Personnel end Management

Services Department in these terms:

"urkther to our conversation of yesterday's date,

I enciose a copy of the proposed salary scales for
Police (fficers w.e.f. 1.4.779. 1 would appreciate
your comments as soon as possible in order that they
can be implemented";

and attached to that letter was a schedule setting out the proposed

police force rates of pay. fwo features of that schedule call for

attention. First, the "current rate w.e.f. 1.4.'78" included the
5% which had hitherto been added to the base rate. Secondly, the
schedule covered not merely a Police Constable upon appointment, but

all ranks from Constable to Chief Inspector, and indeed, included pay

scales for each rank.

On 20th March, the General Secretary followed up his earliier
letter with a further lsiter to Mr.Maher also fo the Personnsl and

Management Services Department. He wrote in these terms:

"As you are now aware, the Arbitration iribunal

constituted to examine Police pay and conditions



published their deciston on Monday, 5th March, 1979.

"In order to seek clarification of that decision, a
meeting was held on Thursday, Bth March 1979 at which
were present Sir Robert Le Masurier, Senator J.R.C. Riley,

Mr.N.Robson and representatives of this Association.

"At the commencement of this meeting it was asgreed that
the Police Assceclation would submit revised salary scales
based on the tribunal‘s findings for the approval of your
department. These figures were duly delivered on Friday
gth March 1979. It was further agreed that we should meet
toc discuss the retrospective aspects of the award and that
we would receive a copy of the minutes of the meeting

compiled by Mr.J.HBowman of your Department.

"I write, therefore, to reguest a meeting ss soon as
ppsgible te discuss the unresclved matters and to request

a copy of the minutes of the meeting of the Bth inst.”

It is therefore plain that the Award provided the basis for
an agreement bebtween the parties ko the Arbitration for the pay of
all ranks of the police force; and it is equally plain that that
agreement made no provision for thg/differentiation in pay between
those police officers who had remained in the nmn—écntributory pension
scheme and those who had ghosen to join the contributory scheme.
Retrospsctive aspects of the Award apart, it appears, from the
documentation, that thers was sgreement between the Police Association
and the Defence Committee on all matters relating to police pay and

cenditions of service with effect from lst April 1978.



This view is confirmed by consideration of a further
letter from the Secretary of the Police Association dated 25th
September 1979. It appears from that letter that the Defence
Committee sought subsegquently to assert that there should be a
deduction of 4.75% from the ratss of pay of those police officers
who had remained in the non-contributory pension scheme from the
rates of pay agreed consequernt upon the Arbitration Awsrd. The
Defence Committee was seeking, in effect, to maintain the differential:
the Police Association, by contrast, was contending that there was no

Justification for the Defence Commibtee making any deduclion, having

regard to the Arbitration Award snd the dealings which had subsequently
taken place.
This dispute was apparently incapable of amicable resolution,

and rame before the Royal Court in 1982. In a judgment delivered on

2nd August 1982 (Crowhurst and Others v Defence Commibtee, No.:it of

1982 - unreported judgments}, the Roeyal Court held that no deduction

should have been made; and there was no appeal to this Court from

that decision.

The effect of the decision was, of course, to remove bhe

differential which had existed before 1978. No sooner had the

decision of the Royal Court been given,thaa the Plaintiffs sought by the
sy

action in which éheg} appeal arises, to restore the differential, by
claiming that they were entitled to 5% over and above the basic pay

~ i.e. giving them a 5% lead over their colleagues who had remained

in the non-contributory pension scheme. They contended that they were

entitled to this in spite of the Arbitration Award and the agreement

which followed it. Precisely where this would leave those police



of ficers who had joined the police force after lst January 1968
and who were therefore compulsory members of the contributory
pension scheme - but who were not plaintiffs in the present
proveedings - was not precisely clear, save that we were told

that their position was also the subject of litigation.

As we have said, we consider that the agreement which
wWas reachedbﬂ a 'current rate' was intended to include the 5%
previously added to the basic rate and did not contemplate any
continued differentiation between officers remaining in the non-
contributory pension scheme and those in the conkributory schems.
It was contended before us {though not before the Royal Court} that
the Police Association was not the agent of the Plaintiffs in the
present action For the purpose of negotiating their pay and conditions
of service with the Defance Committee. This somewhat surprising
submission is perhaps less surprising when one considers the lettars
to which we have referred written in 1979 by the General Secretary
and the Secretary of the Police Association. There may be occasions
when a trade union or a trade association is not the agent of its
members at least for certain purposes; but we are guite satisfied
that, for the purposes of this case, the Poliece Assoeciation was at
all material times and for all materiéi purposes the agent of the

Plaintiffs in these proceedings.

We are equally sabtisfied that the Police Assoclation, acting
as the agents of the present Plaintiffs, concluded an effective
aareement on behalf of the present Plaintiffs with regard to their

pay and conditions of service with effect from lst April 1978.
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In the result we have reached the same conclusion as

the Royal Court and accordingly dismiss this appesl with costs.
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