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13th December, 1985

Alena Zdena MeKinley, nee JTospisil
- v -
Linda de la Haye, nee Le Marguand

The Plaintiff Mrs. A.Z, McEinley has, since December 1982, carried
on inter alia the business of a dealer's yard at Woodtown Stud, nr,
Bidefoxd in Devon., She purchased this stud frow Mr. & Frs. Peter Leando.
Mrg., Leando iz the younger sister of the Defendant. In February 1983,
whilst walting for the sale of the Woodtown Siud to be finalised, Mrs,
Leando was there gquite freguently and, as an act of goodwill, rang her
sister, Mrs. L. de la Haye, the Defendant, in Jersey tc enquire whether
she knew of anyone in the Island whe might be interested in purchasing
poinies, The Defendant and Mrs, ILeando claim that two ponies, Irof Debbo
and Storm were for sale; but what iz certain is that {the Defendant
menticned that Mrs. R. Ie Louarn was leoking for a palominc pony. Shortly
afterwards, yphotographs of such a pony, DFProadgate Chameel, were sent

_over to the Defendsnt. Mrs. Le Louarm, who told the Court that she had
known the Peferdant for some 16 or 17 years, saw the photopraphs at the
beginning of March 1983, 1liked the look of the pony, and, because she
was working, paid the Defendant's alr fare to go over to visit the
Plaintiff, which she did later that month or in early April.

During this visit.it is clear that some form of business arrangement
was discussed between the Plaintiff and the Defendant. The Plaintiff
claims that thers was a verbal agency agreement, wumder the terms of which
the Defendant agreed to sell in Jersey as the Plaintiff's agent ponies
and various other types of eguestrian eguipment at prices fixed by the
Plaintiff; and that ;S a mark of good faith she gave a pony, Tawstock
Miss Mimmette, into the posseszion of the Defendant until her commissions
ampunted to £526, that is, the value of the pory deliverwed in Jersey,
after which the ownership of the pony would be transferred and further
commisgions would be paid in cash, This the Defegéant denies and claims
that there was no agency but that in return for (a) finding buyers for 2

ponies, namely Broadgate Chameel and Drof Debbo together with a horse
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pox and (b} obitaining a reduction of £200 in the asking price of Miss A,
Carré's pony Creme faramel, upon which the Plaintiff would buy the powy,
she, the Defendant,would be given Tawstock Miss Minette outright.
Following this meeting there were a series of transactions between the
parties which we will describe later,

It is common ground that there is no evidence in writing of either
agreement, The Plalntiff says the agreement was never written; whilst
it is equally clear from the Defendants evidence that the payment which
she claime she was to receive was, egually, wmade verbally,

In spite of both sides amending (with the leave of the Court) their
pleadings during the course of the hearing, the production of a new
witness at a late stage and the introduction of tape recordings as
evidence {which were playeéd in open Qourt), neither side referred the
Court to any statement as to the law applicable in these circumstances.

In our view, the prineiples of law which are applicable in the
present case may be stated as being as follows:-

YBowstead on Ageney 14th Edition,"

*Article 3 - The relationship of prinecipal and agent may be congtitute:
~ {a) by agreement, whether contractual or no$, between principal
and agent, which may be express, or iwplied from the conduct or
gituation of the partiesg®

apd again at Article 9

tAgreement hetween principal &ﬁd agent may be implied in a case
where esach has conducted himsgelf toward 4the other in such a way
that it is reasonable for thal other 4o infer from that conduet %o

the agency relationship.™

These principles were further discussed in Garnac Grain Co, v,
Ho¥., Gaure & Fairelough Lid & Bunge Corporation (196?) 2 AER 353 where
& 398 Lord Pearson made the following commendi- ‘

Mihe relstionship of principal aond agent can only be established

by the consent of the prineipal and the sgent. They will be held
to have consented if they have agreed o what amounte in law to
such a relationship, even if they 40 not recognise it themselves
and even if they have professsd to disclaim it, as in Re Megevanpd,
BEx p Delhaszse (7). The consent must, however, have been given



by each of them, either expressly or by impliecation from theix
words and conmduct. Primarily one looks to what they said and
did at the time of the alleged creation of the agency. Barlier
words and conduct may afford evidence of a course of dealing in
existence atthat time and may be taken into ascount more generally
as historical background, Later words and conduet may have some

bearing, though likely to be less important.”

It will therefore be necessary to review net only the evidence
relating $o the first meeting but alse, in the gircumstances of this
case, the later words and conduct of the parties,

#uch of what took place at the first meeting is common ground.

The Defendant arrived at the Airport, was met by her sister Mrz, lLeando,
saw the ponies briefly that night and came back the follewing monring.

It is again common ground that the Defendant was shewn Broadgate Chamsel
and liked her; and according to Mrs, leando gaid she thought she counld
persuade Mrs. ILe Louarn toc buy her, The sale price was €650,

{Other pordes were shewn by the Plaintiff to the Defendant., One
of these was Drof Debbo, =z small pony ridden by the Plaintifi's youngest
daughter, Juring the morning a further pony, Tawsitock Nise Minette wag
mentioned, as the Defendant either wanted or was intefesﬁed in one for
her daughter Melissa, This pony was subsequently purchased for £350 by
the Plaintiff and the Defendants daunghter came qver”in.aue'coﬁrseto try
e her oul.

It is at this point that the evidence of the Defendant and that of
her sister Mrs, Leado conflict with that of the Plaintiff. The Defendant
states that after returning from seeing Tawstock Miss Minette there was a
discussion in the Plaintiff's caravan at the Weoodtown Stwd, and that up
to that point no business arrangements had been diseunssed., The Defendant
wend on to say that after an enguiry as to Hhetheg Mrs. Le Rouwarn would
buy Broadgate Chameel the Plaintiff agked her if she could find some
peopls te introduce her to in Jersey or to give her a contact in the Island
beeause she was looking for an outlet in the Island. Her intentions were
that ghe would have liked %o sell a green horse box in the Island fur £500

as well as Broadgate Chameel for £550 and Drof Iebbo for £350 (subject to
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the Defendant's daughter being able to ride her):; the Plaintiff further
asked whether there was a suiiable jumping pony in Jersey, to which the
Defendant replied that she knew of freme Coramel, whose asking price was
21,000, 'The Defendant claimed that the Plaintiff, whe felt this ,price
was too hig@, . .

/joffered her ‘an agreement that if she could induce the owner of Creme
Caramel to reduce the price to £800, =zell Irof Debbo or introduce the
Plaintiff to 2 buyer and find a buyer for the horse box, and, as we
understand, Broadgate Chameel, then subject to her daughter Meliassa
heing able to ride the pomy, she would reoeive Tawstock Miss Minette

ag payment for her part in the deal, This version is, by and large,
sonfirmed by Mrs, Leando,

The Plaintiff's version is guife other on the essential point of the
agresment, #Her recollection is that the discussions lasted over a
longer period of ftime, both at her home and at Mrs. Leando's properiy.
Under crose exanination, she wag guite positive that both rates and
agency were discussed between the Defendant and herself; that she was
prepared to hand over Tawstock Miss Minette, a pony that the Defendant
wanted, into her care and control until she had achleved commissions,
at 10% of sales, which amounted to the value of the pony, delivered,
that is, +the figﬁre of £350 at the date of the discussion plus the
shipping wost of £150 and the brucellosis test of £26, both of which
latter figures were kmown at the +#ime of the shipment. When strongly
pregsed in cross examination by Mr. Palleit, she was adamant that the
Defendant was locking for customers as she, the Plaintiff, wished to
have sales before animals left the mainiand as otherwise she would have
been charged livery on every horsejy and that the Defendant was her agent
to sell her horses at her prices on a 1% comrission basis., She also
added that she would have paid the same commission for any horses which
she bought from Jersey. Finally, she claimed she wanted £600 for the
horsebox,

It gappears to the Court that the Defendant is eclaiming that for
having flown to #nsland, at Mrs. Le louarn's expense, to look at a
pomy whose purchase was, by the time of her return a near if not an

absolute certainty at £650; for asking Miss Carre if she would accept



£200 less for her pony reducing its price to £800; and for finding or
attempting to find purchasers for Irof Debbo @ £350 and for the horsebox

@ either £500 or £600 she was to receive a pony worth £526, The Defendant
when asked whether on her version the Plaintiff after an acquaintance of
lé-days was generous replied simply "I thought it was generous"; and,
1atér "It seemed a good deal at the time". The Defendant did not attempt
to shew any commercial advantage in this to the Plaintiff, who had just
bought a stud described by Mrs, Leando as unviable, and it is indeed
difficult to see how she could have done so.

This meeting was, as we said, the preliminary to certain further
dealings in which the parties were involved, and in the particuler
circumstances of the case the Court is of the opinion that it should take
these into account as shewing not only the conduct of the parties
following this first meeting, but in allowing the Court to assess the
weight of their evidence.

It is quite clear that on the 25th April 1983, the Plaintiff
brought over Broadgate Chameel, who travelled badly, Drof Debbo and
Tawstock Miss Minette in the horsebox which, it will be recalled, was
for sale, The horsebox returned to England almost at once, but came
back to Jersey soon afterwards and was sold, apparenily to a Mrs. Goodsir,

It will be necessary to follow the careers of Drof Debbo and the
horsebox to see how the agreement reached in Bidefod was implemented by
the parties.

Drof Debbe was left, late on the night of her arrival, at Mrs. Le
Louarn's property, mnot surprisingly as Broadgate Chameel had travelled
60 badly that she needed the attention of a veterinary surgeon. Mrs. Le
Louarn claimed that during a conversation following the arrival of the
three poniegs the Plaintiff told her that she was asking £350 for Drof g
Debbo. The Plaintiff, who acknowledged that a buyer had to be found,
was quite firm in her denial that the ponies were to be at livery with
Mrs., Le Louarn, stating that she believed that Drof Debbo was to go down

to the Defendant's farm when a loose box was ready. She left the Island



a few days later,

Tref DNebbo however remaeined at Mrs. Le Lousrn's yard for several
weeks, The Defendant and Mra. e Lonern claimed that there was a clause
in the Defendantls lease which prevented her keeping amy horse ay livery
there and that the Plainiiff knew this, Mrs., Le Lomarn further claimed
that she had made attempis To sell the ponmy and that she had understood
that the Defendant had done so as well: +the Defendant confirmed that she
had indeed been "asking aroumd’,

The exact circumstances of the purchase of the pony avre far from
clear. The pony arrived om the 2%tk April, and Mrs. Le Leuarn charged
five weeks livery at £9 per week, that is up to the 30%th May,. A% about
the end of that pericd, and although it was the Defendants dauvghter who
jumped her at two shows, it was Mrs. Le Louarn who stated that she had
decided to btuy the pony before the first show weekend ard that she so
adviged the Defendant az well as the Plaintiff, Her explanation was
that she had decided tc buy the pony, but that on the Thursday or friday
before the firsi weekend show, after she had decided on the purchzse,
Irof Debbo either ran mway or made off with her son who refused to ride
her at the show, She continued o charge livery after the date she
states she had bought the pony, The Defendant whose view of the matter
was that she only had to obtain £3%0 for the pony admitted that she may
have, as the Plaintiff claims, advised the Pilaintiff that the pony had
been sold for £350., Certainly Mrs. Le Louarn adwvised the llefendant of
the purchase though she claims alse o bave advised the Plaintiff, The
Plaintiff states that, in due course she received z cheque from Mrs. le
Lonarn sheving deductions of £76,90, This statement, +yped out when
Mrs. De Leuarn as she said decided tc puréhase Drof Debbo was dated the
2nd June, that is on the Friday preceding the Znd weekend, not preceding
the first weekend, This discrepancy, Mrs. Le Louarn sought to explain
by saying she had to wait for a duplicate invoice for the newspaper
advertisement. She admitted that although she had charged £15 for a set

of shoeps, thegse had not been fitted.
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hecording to the evidence of Mrs, B, Perchard, she bought Drof
Debbeo on the 4th June, having heard of it through her riding school,
She stated that having heard of the pony, she arranged to see it ridden
at her riding school; that the pony was brought up by the Defendant
whoge daughter rode it, and that having had it vetted she decided to
by the pory which was to De and was ridden by the Defendanits daughter
at the second day of the show afier which she (Mrs. Perchard) would buy
her, which she 4id on the ground, meking out her chegue for £450 in
favour of Mrs, Ie Louarn, The guestion of the payee i.,e, whether it
ghould be Mrs. Le Touarn or the Defendant was discussed she says al some
length.

The sale of the horsebox has the same pattern. To start with,
there im a discrepancy in the price which was to be asgked, The Plaintiff
elaims that she was asking £600 for it and that the Defendant and Mrs,
Le Louvarn had found a purchaser at £550, There is a strong econfliet of
evidence as to whether the Defendant played any pari in the itransaction.
Both the Defendani and Mrs. Le Louarn are at one on this point, but what
is apparent is that all the financial transactions relative to this were
dealt with between the Plaintiff and Vrs. Le Louarn dirseet, The Plaintiff
recelved a chegue for £200 from a Mrs. Ann Goodsir as a deposit, and ‘paid
Mre, L& Louarn £100 in cash for her to pass to a Hr. D, May from whom she
had bought, as she thought, a pory named Burnside Belinda for £450
{though Mrs. Le Louarn claimed that she had bought the pomy to sell on
the 28th April, that is, the day before he was shipped) leaving the
balance of £350 to be paid (to Mr. May) from what she understood to be
the remsinder owing by Mrs. Goeodsir., She was not guestioned on her
agsertion,

However, it became clear {that in faci Mrs, Goodsir bought the
hox Tor £700 subjeet to its safe return {rom England, ¥Mrs. Le Louzrn
who received the log book on the return of the horsebox, did not,
she said buy the horsebox, but said that she would stand the price
of the bex, Hef'explanation of the discrepancy of price was that she
was dealing out with the black pony, Burnside Belinda, which was priced

at £450Q; mno explanation was advanced by Mrs, Le Towvarn as to why, she, Mre,



Le Louarn, paid the Plaintif{ £50 more than ¥rs. Le Louarn stated the
Plaintiff required for the box, though £50 less than the Plaintiff
claimed she wanted, There is one aspect howsver of this ftransaction
which is abundantly clear to the Court, namely thall the Plaintiff
receiyed L£150 less than Mrs. Goodelr pald for the box.

The 4rap and pony harness which came back with the horsebox when
it was returned to the Island was delivered to the Defendant’s yard, and
there it was when Mrs. Le Lounrn made an offer for it and bought it

The last series of trangactions which are relevant to the issue
before the Court concern a second consignment of horses or ponies brought
over hy the Plaintiff in July 1983,

Subsequent to the transactions detailed above, +the Defendant states
that she telephoned the Plaintiff at the reguest of Mrs, Le louarn who
wag looking for 2 pony for her davghter, At the same time the Defendant's
sister, Mcs. A, de §t. Paer, spoke to the Plaintiff as she (Mrs. de St.
?aer) was looking to sell her pony Windsor Boy. Dater Mrs. de St. Paer
acconpanied her sister to ses the Plaintiff in Fngland, The Defendant
states that this resulted from a conversation with the Plaintiff when the
latter asked if she knew anyone who wanted to buy horses as she was
rrepared to bring over ponies for the Defendant to sell; and that the
Plaintiff offered to pay her air fare if she had a look at the other
ponies in her yard, that is, other than a pony Bushmere Sersn Bach. in
which Mra, Le¢ Lovarn wag interested and subseguently bought. The
Defendants reason for geing over thms, she says, was thet she enjoyed
going, that Mrs, Le Louarn was looking for a pony and that the Plalntiff
wished to sell them, *fo which she added as z rider that her sister Mrs.
de St, Pasr wished to buy ancther horse, '

On the 18th July 19873, the Plaintiff brought over the second
cansigmment of horses, One 8 the ponies which came over wgs Bushmere
Seren Bach (f;r £400) and znother was an animal named Trigeer. The
Plaintiff whilst she was over went to see Mrs, de 8t. Paer's pony

Windsor Boy aznd that afterncon met Mrs. de St. Paer in town and agreed
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to buy him for £800, Mrs, de St. Paer, who claimed that her sister
had no part in the transaction, made out a paper by which in our view
she underiock +o receive payment when the Plaintif{ had sold two other
horses, one of which was Trigger, There has we understand been some
dispute bebween the Plaintiff and the Defendent regarding Windser Boy,
but thils is not pari of the issue beitween the parities and we make no
finding on 1%, The relevance of the male of Windsor Boy arises in our
view out of the circumstances surrounding the sale of Trigger.

The Plaintiff, when she discussed prices with the Defendant wished
to sell Trigeer for £500, What happened to Trigger was described by
the Defendant. Having it would seem, prospective purchasers in view,
the Defendant let thesce purchasers have the pony on trial advising them
that the price would be €750 if they liked him, She saw no need fo
tell the Plaintiff that they would pay £750., They liked him and paid
£750, The Dafendant did not feel any need either to advise ar to
account to the Plaintiff, claiming that as she wanted £500 only, it wan
none of her business, When acked when and whether she had bought the pony,
the Defendant's answers were evasive and unsatisfactory., She agreed that
she had not Wought the porny for £500 but opined that as socon as he had
left England he was sold to her as a guaraniee for Windsor Boy, so that
once he arrived in Jersey she was his owner,

Having received the purechase price, then without any authority
frem the Plaintiff, she paid the £50C to Mrs, de St, Paer, whose
agreement it will be recalled stipulated that she would be paid on the
sale of 2 ponies, only one of whem had at this point been secld, The
Defendant and others claim that the Defendant offered to ask for the
meney béck when the Plaintiff came over on a sa%séguent visit; bui the
upshot was that on that cceasion the Plaintiff had to borrow £100 from
the Deferdant!'s husband fo gei home,

The last episode came when the Plainiiff relesased 2 ponies frowm a

Tield of which the Defendant had the usze,
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Having heard the evidence at very considerable length, and taken
note of the various transactions, the Court has had no difficulty in
coming to a conclusion in the present case, The Court has no hesitation,
in any material case where it confllcts, in accepting the evidence of the
Plaintiff in preference to that of the Defendant. Apart from that, the
Court does not find the claim of the Defendant to be credible when she
claims that she was to receive Tawstock Miss Minnette as an outright
payment for the first series of transactions, Broadgate Chameel was
virtually sold; there were Drof Debbo and a horsebox to be sold; and it
seems clear that the Plaintiff would not purchase Creme Caramel for more
than £800, A gift of the value of Tawstock Miss Minette, standing the
Plaintiff in at £526, would in our view be guite out of proportion, and,
indeed 1likely to leave the Plaintiff with a loss or spmething near it, In
our opinicn, the Plaintiff with what its vendor described as an unviable
property, and introduced to the Defendant by Mrs, Leando, who stated
that she wished to help her, did indeed hope to improve her business by
having the Defendant act as her agent, and was prepared to place Tawstock
Miss Minette in her control until she had achieved a certain level of
business.

The Court's finding as to the weight of the evidence and the initial
arrangement between the parties is, in our view, amply confirmed both by
the series of transactions outlined above, ard by the conduct of the
parties throughout,

We therefore find that, as pleaded in the Ordre de Justice, there
was a verbal agency agreement between the Plaintiff and the Defendant and
that the agreed commission was at 10% and that this covered all the various
dealings outlined above, except for the sale of the horsebox to which we
will advert below,

"Gvery Agent (v. Bowstead op. cit. Article 42 @ p. 115):

acting for reward is bound to exercise such skill, care and
diligence in the performance of his undertaking as is usuzl or
necessary in or for the ordinary or proper conduct of the profession
or business in which he is employed, or is reasonably necessary for

the proper performance of the duties undertaken by him,"
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¥urther, that "Whether an agent has sxercised the reguired degree of
care and skill is a guestion of fact {op. cit. Art. 42 p. 195},

{n this point, ihe Court has no hesitation in finding that the
Defendant has failed in her duties, not least with DIrof Debbo,

Again, "Ain Agent (op.cit, Art. 49, p. 145) may not use his position
as ggent to acguire for himself & benefit (i.e. a secret profit} from
a third party, The agent must account to his principal Tor any benefi
so obtained,®

Art. 51 @ p. 153 rezds:-

"Subject to the provisions of Article 76, every agent who holds or
receives money Io the use of his principal is bound to pay over or
account for that money at the request of his prineipal, notwithstandin
claims made by third persons, even 1if the money has been received in

regpect of & vold or illegal transactiom.™

I% is these prineciples that the Court proposes to apply in assessing
the damages payable fo the Plaintiff,

Before doing so however, we should say, first that by z late
amendment to his Ordre de Justicey to which the Defendant assented)the
Plaintiff's claim is not now for the return of Tawstock Miss Minette, but
for her cost, delivered teo the Plaintiff, that is £526: and second,
that in view of the dispute éoncerning Windsor Boy we propose to make no
order as to the liability of the parties to each other (if any) in respect
of this transaction,

We therefore find the defendants liability in respect of the wvarious

transactions to be as follows:-

Tawsthk Miss Minette.
The ownership of this pony 4id noi pass to the Defendant
in 1983 and she will therefore pay to the Flaintiff under
this head £526,00
There will however be certain deductions from thié sum on
account of the commissions to which the agent must be
entitled and for which an allowance must be made to the
agent for her skill and lsbour in securing that profit and

also for her personal expenses in acquiring it,
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Firgt, the Defendant iz allowed commizsion @

£526.00

10% on Broadgate Chameel £65,00

The Plaintiff sgreed a commisgion on the

purchase of Creme Caramel £80,00 145,00
381,00

Irof Debbo,

The price which the Plaintiff ought to have

received wag 450,00

less commission £4%,00

less advert 16.9G

iess the deduction which ought to

be made for her keep. 45,00 106,90

of which the Plaintiff has 34510

received only 273,10 TQL00
451,00

There will be in Trespeet of Bushmere BSeren Bach,

a commission payable to the Defendant of 40,00

There will be neither commission nor an

accounting between the Defendant and the

Plaintiff in respect of the horse box, as

there is insufficient evidence in ouy view

to shew that the Defendant was the c¢ausa

causans of this transaction,

There will be & commlssion on the sale of

the trap and harnesgs 22,50

There will be z commission on the purchase

of the pony Purngide Belinda 45.50 107,50
343.50

Tl Ty
The Defendant has in our view made a secret
profit, for which she must acecount;

farthermore, she had no business to pay over

1z,
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£343.50
over any monles arising from the sale %o
anyone other than the Plainiiff, She will
therefore on this head pay over £750,00

but will deduct nonetheless a commission of 75.00 675,00

£ 1018,50

The Plaintiff is entitled to interest on this sum and we award

sinple inbereat @ 10% per annum $¢ run from the ist August 1983,
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