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Before: P.L. Crill, Esq., C.B.E., Bailiff 

Jurat H. Perr€e 

Jurat G~H. Hamon 

Between: CHARLES LE QUESNE (1956) LIMITED Ciaimant 

1\nd: 
"T.:SB. 

SAVINGS BMil< or InrjCHANNEL ISLANDS 

Ln·•tTE:D 

Respondents 

Advocate S~ Slater for the Claimant 

Advocate P. de C. Mourant for the Respondents 

In accordance with a contract of the Jst February, 1984 (The Contract) 

Charles Le Quesne (1956) Limited (The Claimant) undertook to build a four storey 

offke building at 25-29 New Street, for the Custodian Trustees of the Trustee 

Savings Bank of the Channel Islands (now caJJed 

Channel Islands Limited) (the Respondents). The parties fell into dispute and the 

matter was referred to arbitration under Clause 35 of the contract. The Vice 

President of the Royal Jnstitute of British Architects appointed Mr. Peter Ho11ins, 

RIBA, ACIArb-., a Chartered Architect as the Arbitrator. Rules for the conduct 

of the Arbitration were agreed by the parties {the Rules). Rule 17 is as follows: 

"17. (a) Where the Arbitrator has misconducted himself or the proceedings 

the partJes or one of them may apply to the Royal Court for an 

order removing him~ 

(b) Where an Arbitrator has mlsconducted himseJf or the proceedings 

or an arbitration or award has been improperly procured 

appiicatJons may be made to the Royal Court by either party to 

seek an order to set the award aside and this on such terms 

including costs as the Royal Court thinks Iit.11 
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Rule 19 provides inter alia:-

"19. Subject to subsection (ii) below 

(i) An Appeal shall lie to the Royal Court of Jersey on any question 

of law arising out of an award made on the Arbitration and on the 

determination of such Appeal the Royal Court may by Order: 

(a) confirm, vary or set aside the award; or 

(b) remit the award to the re-consideration of the Arbl trator 

together wjth the Court's Opinion on the question of law whkh 

was the subject of the Appeal; 

and where the award is remitted under paragraph (b) above the 

Arbitrator shaH, unless the order otherwise directs1 make his award 

within three months after the date of the Order .. 

(ii) An Appeal may be brought by any of the parties to the reference: 

{a) with the consent of the other party; or 

(b) with the leave of the Court 

(Hi) The Royal Court shall not grant leave under (ji)(b), above unless it 

considers that having regard to all the circumstances, the 

determination of the question of law concerned could substantlaHy 

affect the rights of one or more of the parties to the arbitration 

agreement and the Court may make any Jeave which it gives 

condltionaJ upon the applicant compJying with such conditions as it 

considers appropriate. 

The Arbitrators sat to determine the issues and heard a number of witnesses~ 

The hearing started on the 3rd March, 1986, and lasted for fifteen working days .. 

On the 24th April, the Arbitrator made an interim award limited by agreement of 

the parties to the question of Eability. His award and all the reasons for his 

decision are as folJows: 

n (1) That in the execution of the temporary works the Contractor owed the 

Employer a duty of care, that the Contractor was in breach of that duty 

as a direct resuU of which substantial damage was caused by the 

adjoining property. 
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(2) That by their inadequate execution of the temporary works the 

Contractors were in breach of contract in that they did not provide 

temporary works which would enable them to complete the permanent 

works satisfactorily. 

(3) That the issue of Architects Instruction Number 14 was caused by some 

negligence or default of the Contractor and that in consequence the 

Contractor's Notlce of Determination made under Clause 26(1)(c)(iv) was 

nuH and void. 

{4) That the Contractor repudiated the contract by his refusal to proceed 

with the work foHowing the issue of Architects Instruction Number 16 

requiring hJm so to do. 

therefore find for the Respondent on all four counts .. 

Ratione Decidendi: 

lt ls common ground that the central issue in this reference is the answer to 

the question:. 

Was the issue of Architects Instruction Number 14 caused by some 

negligence or default of the Claimants? 

An appreciation of the reasons why 1 hold the answer to this question to lJe 

in the affirmative must start from the date in July 1978 when the architect, Mr. 

Bravery 1 with the assistance of a structural engineer, Mr. Fincham, was 

commissioned to design and supervise the construction of a substantial extension 

to ~he existing premises of the Trustee Savings Bank in New Street, St. Helier1 

Jersey. The new building was to include a large basement forming a raft 

foundation and involving excavatJon to a depth of approximately 4.5 m below the 

adjoining street 1eveL 

The age and condition of the adjoining properties was a matter of 

considerable significance ln deciding the type of foundation; whether Jt was 

practicable to excavate to this depth and in so doing to cause no more than an 

acceptable amount of damage to either property* In this decision, the structural 

engineer gained confidence from the recent successful completion of a sim1Jar 

building to that proposed on a site within 100 m of the T..S.B. land. The earlier 

building differed however in that it was founded on piles and the depth of 

excavation for the semi-basement was substantially less than that contemplated 
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for the T.S.B. site. 

The soil survey on which the new design was based had been compiled .some 

five years earlier for a proposed buiJdlng on the same she but wJthout basement 

and founded on piles. The results of two of these bore-hoJe tests were 

SlJbsequently repeated in abbreviated form in the tender documents and gave 

information which I deem to have been inadequate for the economic design of the 

temporary works re<Juired during construc6on of the raft. lt was however 

suflicient to enab1e a competent structural engJneer with a reasonable knowledge 

of soil mechanks to design such works satisfactorily from the given data on an 

"at worst" - if uneconomic - basis. 

lt is apparent that the Respondent's design team made certain assumptions 

as to the appropriate method of excavation and temporary retention of the soil on 

aJJ four boundaries, assumptions which were necessary for the detailed design of 

the permanent works. It may then be asked why, in view of the comprehensive 

nature of the design, contractual arrangements were selected which separated the 

design of the temporary from the permanent works, expressly leaving this aspect 

to the contractor but at the same time .suggesting gratuitously in a sketch 

drawing, n:..;mber 78282/SK4, the method which had been assumed and which it was 

now thought he .might care to consider. 

J believe the answer to thls question may lie in the architect's familiarity 

with the Standard Form of Building Contract J.C.T. 63 and his assumption that 

this was the more appropriate form of contract for the major part of the work, 

that in the superstructure. In adapting this form, however, for the essentlaHy 

civH engjneering work of constructing the basement, the architect had to resolve 

an incompatibility between a bask tenet of J.C.T. 63, that the contractor alone 

should be responsible for choice of method provided always that it produced the 

required result, and the need in such a sensitive operation to ensure adequate 

specialist knowledge ln the design, implementation arid supervision of the whole of 

the substructure, induding both temporary and permanent works. Had the 

substructure been constructed under a separate englneerjng form of contract, it is 

possible that the subsequent ;xobJems would have been avoided. This however is 

not at issue. 
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The choice was made to use J.C.T. 63 and the subsequent attitudes and 

administrative procedures adopted by the design team foUowed this form 

meticulously. The contractor decided to foUow the suggestion made in drawing 

7S3&2/SK4 and his stafi engineer, Mr. Johnson, prepared a satlsfactory design and 

established a sound sequence of operations for the temporary works using "at 

worst11 cdteria. The importance to be attached to this design and operational 

sequence was not appreciated, however, by the Site Agent, Mr. Parker, nor by his 

superior, Mr. Weaver, and, with increasing confidence in the site conditions, 

departures were made in the temporary works from both .the design and sequence 

of operations. In addition the standard of workmanship from the commencement 

of the excavation was below that which might reasonably be expected from a 

competent clvH engineering contractor, particularly in the omission of severaJ 

struts and whalings, the use of struts as whaHngs or at too steep an inclination 

and the whoHy inadequate footing of struts against the central dumping. It was 

the departures from the staff engineer•s design and sequence of operations, 

associated with the low standard of workmanship, which was the direct cause of 

the damage by settlement of the original T.S.B. building, the damage by 

settJement in Burrards Place and 7 5% of the damage by settlement in No. Jl New 

Street. The Jatter building was shown to be in such a poor structural condition 

that 1t was pa:-tkuiarly susceptible to movement. 

I accept the. CJaimant's statement of its obligations under this contract with 

regard to the temporary works: that it imposed an ob1igation to provjde at its own 

expense temporary works which wouid enable it to complete the permanent works 

satisfactorHy~ l find that the relatively small part of the permanent substructure 

which the CJalmants completed before work ceased was adversely affected by the 

defective nature of the temporary works in the foHowlng ways: 

(If by over-stressing o: the concrete as a result of premature removal of 

struts before the concrete had obtained full strength; 

(2) by omitting props, the retaining waH and section of raft constructed had 

a factor of safety oi less than 1 against sliding as time-related soH 

pressures developed; 
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(3) by irregularities in the temporary works which caused a material 

reduction from the designed thickness of cover to the steel 

reinforcement at the corner of the retaining }Wall. 

lt has been argued that the defects in the temporary works constituted a 

temporary disconformhy. In the case of the permanent works1 the disconforrnJty 

was not temporary and the argument cannot therefore appJy. 

Much has been made of the need for time to investigate the soH condition 

fo:Jowing the recognition of the pr-esence of sub-artesian water. 

1 fJnd that the presence of such water couJd be inferred from a reasonably 

competent interpretation of the bore-hole data given in the BW of Quantities. 

believe its presence was not appreciated by the design team nor by the various 

consultants until Mr. Coffin pointed out the potential problems that it could 

cause. The salient point is that the contractor, having assumed responsibility for 

the design of the temporary works, should have recognised the sub-artesian water 

problem at the commencement of the contract and have taken steps to deaJ with 

jt in the design of the temporary works. Having considered the matter at some 

Jength, I do not accept by way of defence the argument that the contractor could 

not have been expected to recognise the need for expert interpretation of the 

bore-hole data in the Bili of Quantities and the significance of the two levels at 

which water was struck~ The possibility of the presence of water under pressure 

is well understood by building and c.iviJ engineering contractors generally and 1 

find that the information given was sufficient to put a reasonably competent 

contractor on notke of the prudence of obtaining spedalist advice~ 

i find that the cause of the issue of Archhects Instruction Number 14 1 

postponing the work for an indefinite period, was due to severaJ iactors: 

(I) the grave concern felt by the archJtect, as now advised by the panel of 

consulting engineersr as to the true cause of the damage that had 

occurred to the adjoining buildings: whether due to reJaxatlon of the 

trench sheeting and struts as a result of bad workmanship, or whether 

due to settlement consequent upon changes in the water table or 

whether due to softening of the bearing stratum of day due to release 

of sub-artesian water or whether due to some other cause 1 much of the 

evidence having been buried when the contractor back-filled the 
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excavations with sand; 

(2) a temporary loss of confjdence by the architect in the competence of 

the contractor to execute the remainder of the basement without 

further damage and possible coJJapse of No .. 31, deriving from the 

adverse report by Mr. Coffin dealing with inter alia, the defective 

workmanship in the exjsting excavation; 

(3) on his own evidence, a growing concern by the architect for the safety 

of persons on or adjacent to the site; 

(li) a need for time in whJch to resolve the impasse caused by the 

contractorts refusal to proceed and his apparent renegation in respect of 

the design of the temporary works. 

AJJ the above reasons bear on the faiiure of the contractor to carry out the 

excavation, the temporary and the permanent works in a safe, effective and 

satisfactory manner and therefore l conclude that the issue of Architects 

Instruction ·Number 14 was due to n ••• usome negLigence or default of the 

contractor" and that this was a cause, substantialiy more than de minimus, of the 

issue of the said instruction. 

further hold that the need for a general investigation of the causes of 

faiJure arose directJy from the above cause and the investigation was not 

undertaken because the opportunity to do so occurred as a result of delay from 

some other cause~11 

The Claimant in the present Representation now asks the Court firstly 1 to 

set aside the interim award because, it saysJ the Archltect misconducted himself {]h,;;r;; 
in the foHowlng ways: 

(a} relying on his own expertise in determining the four factors set out on 

page 5 of the interim award without informing the parties that he was 

going to rely on hJs personal experience and giving them an opportunjty 

of making representations thereon; 

(b) making a finding (factor number 2 on page 5 of the interim award) for 

which there was no evidence; 

(c) making the four findings on page 5 of the interim award contrary to the 
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weight of the evidence before him and which no reasonable Arbitrator 

could have reached jf he had properly directed himself; 

(d) exceeding his authority and jurisdiction by r:naking a finding on page 4 of 

the interJm award as to the dJrect cause of the damage by settlement of 

the original Trustee Savings Bank building, ln Burrard Place and Number 

31 New Street; 

(e) refusing to clarify the reasons for his award after having agreed that he 

would do so pursuant to the Claimant's acceptance of the offer 

contained in the Arbitrator's letter dated the 24th day of April, 1986. 

Secondly, in the alternative, the CJaimant asks the Court to grant leave to 

appeai on a question of law and to order the Architect to give further reasons for 0_..,.11:-c;;:z; 

his award. lt advances the same reasons for this request as for the fjrst and 

repeats its request for the interJm award to be set aside. 

Some explanation is needed here to interpret part of the award~ Part of the 

contract involved temporary works. On the 23rd July, 1984, the Bank 1s Architects 

issued a notke to postpone (AI lit), that Js to say, ln effect, it Jnstructed the 

Claimant to stop workw About a month Jater the Claimant itself withdrew from 

the contract, after the issue by the Architect of At 16~ The dispute between the 

parties centered on the three fo1Jowing matters: First1 did the contractor have an 

obUgatlon properJy to design and execute the temporary works; we were told by 

,\1r. Mourant for the Respondents, and Mr. Slater acquiesced for the C!aimant, 

that it was accepted dudng the hearing that they did have such a responsibHity. 

Secondly, was the execution of the design properly carried out. Again we were 

told jt was comrr;on ground that the design had not been executed properly. That 

Jeft, therefore, one maJn issue which was, as the Architect sets out on page 2 of ~i,_ 

his award at the beginning of hls reasonsj "was the issue of Architect's instruction 

r\o. 14 caused by sonoe negHgence or defauJt of the Claimant". The two matters 

which the Court has to answer were, by agreement of the parties, presented to us 

as foHows: (a) Did the Arbitrator misconduct himself or were the proceedings in 

some way mlsconducted, as alleged in paragraphs 5 and 6 of the Representation, 

and, (b) does the Clajmant have a right of appeal from those proceedings. 
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We consider first, what is misconduct of an Arbitrator? The Royal Court 

has recognised arbitrations on the principle that 11Ja convention fait la Joj des 

parties". We have no statutes which correspond to the Arbitration Acts of the 

United Kingdom, but insofar as English cases refer to the Common Law, the Court 

has been prepared to consider them. The CJalmant says that the Arbitrator 

rnisconducted himself in Jaw and (certainly in paragraphs 5(b) and (c) of its 

complaints) in matters of fact as well. Further, his refusal to clarify his reasons 

amounted to mJsconduct. Jersey Courts, in common with English Courts, have 

claimed an inherent jurisdiction tO set aside arbitration awards. The grounds upon 

which the Royat Court wiJJ interfere with an arbitration award were set out in Le 

Gros -v- The Housjng Cornmittee U974l Jersey Judgments, vol.21 part I, page 77,. 

At page 86 the Court said this: 

"The first issue raised before us was whether the Court has the power to 

interfere wjth an arbitration award and, in our opinion it undoubtedly has 

such a power if, for example, the arbitrators exceed their authority, are 

wrong in Jaw1 deny the parties justice, and reach a conclusion devoid of 

reason. In all such cases the Court has an inherent jurisdiction to have put 

right that which is wrong. What the Court cannot do is to interfere with an. 

award which has been regularly made. A power of discretion proper1y 

exercised by a person or a body having the legal authority to exercise it is 

generally unassailable.11 

We consider these four matters. No allegation is made that the Arbitrator 

exceeded his authority. The proceedings did not deny the Claimant justice, 

although perhaps the Ciaiman t's allegation in paragraph 5(e) of its compJaints 

approaches nearest to this. The award could not be said to be devoid of a1J 

reason; on the contrary, the t'\rbitrator1s reasons appear to be logical and 

consistent. We interpret the Court's remarks also as meaning that the Royal 

Court will not interfere with a finding of fact by an Arbi:rator properly arrived 

at: PothJer (1821 Edition) at page 152 (in dealing with the request to have an 

award registered in the Court records):-

11La partie au profit de qui il est rendu, assigne I'autre par devant son juge
1 
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pour en faire prononcer J1homologation; Je juge J'homo1ogue sans entrer dans 

l'examen du fond de Ja contestation, pourvu que Ja sentence ne peche pas 

dans la fo.rme, c'est-8-dire que les arbitres n'aient point exdfd~ leur 

pm~yojr, et n'aient jug'!! que Ja contestation comprise au compromis, et dans 

le temps fixf par Je compromis; car si la sentence renfermoit un de ces 

vices, !'autre partie pourrolt s1opposer a J'homologation, et en soutenir la 

nui!it-f.n 

That Jeaves a mistake in law. The Court is not aware that in Jersey it has been 

called upon to distinguish between errors of iaw or fact on the face of the record 

and such errors whkh do not ap?ear on the face of the award. We assume that 

because Section J(i) of the J979 Arbitration Act abolishing the English Court's 

jurisdiction to set aside or remit an award for errors of law or fact on the face of 

the record, did not extend to Jersey, the Arbitrator made his award in the form 

he did attaching his reasons to jt. Our approach to the questior\ of whether the 

Arbitrator made a mistake in law or fact has been that we concaLve that he made 

no error of law or tact on the lace of the record. The restricted approach of the 

Royal Court in deciding whether to set aside an award ls supported by a number 

of English Authorities which are referred to at page 367 of RusseU on Arbitration 

(Eighteenth Edition). The relevant extract from that work is as fo11ows: 

''Where an Arbitrator makes a mistake either ln law or in fact in 

determJning the matters referred, but such mistake does not appear on the 

face of the award~ the award is good notwithstanding the mistake, and will 

not be remitted or set aside. 

The general ruJe is that! as the parties choose their own Arbitrator to 

be the judge in the dJsputes between them, ti1ey cannot, when the award is 

good on its face 1 object to his decision, either upon the law or the facts~ In 

this respect the Courts do not recognise any distinction between the awards 

of Jega1 and of lay Arbitrators. 

uAn error of Jaw on the face of the award means •. H that you can find in 

the award or a document actuaHy incorporated thereto, as, for lnstancel a 

note appended by the Arbitrator stating the reasons for his judgment, some 

legal proposition which is the basis of the award and which you can then say 

is erroneous". 



- ll -

11 Unless upon the face of the award we can distinctly coJJect what the 

Arbitrator intended to decide, and that we can see that he has decided 

wrongly, the Court wiH not interfere.n 

It wouJd seem that although it may be a reasonable inference that the 

Arbitrator has made a fjnding which is erroneous in Jaw the Court cannot 

interfere unle.ss the finding js stated in the award. 

Where an award js good on the face, jt wilJ be presumed, in the absence 

of evidence to the contrary, that everything has been rightly and regulady 

performed." 

The reason for the restrkted approach in PothJer and the Le Gros case, is 

that unless there has been a manifest error, both parties are bound to accept an 

Arbitrator's finding of fact, as he fulfils a quasi judicial function, and is the sole 

judge of fact. 

So far as the ahernative prayer is concerned, paragraph (jj), asks that the 

Arbitrator be ordered to glve further reasons. He has not been made .a party to 

the application and, therefore, cannot be ordered to do anythJng without being 

heard. Accordjng to English practice whenever an application is made to the 

Court to set aside or to remft an award on grounds of mis-conduct, technical, or 

otherwise, the notjce of determinat1on should be served on the Arbitrator or 

umpire concerned; Mustill & Boyd's Commercial Arbitration. 

We deat now with the five matters recited in the Representation: 

"(a) relying on his own expertise ln determining the four factors set out on 

page 5 of the iterim award w1thout informing the parties that he was 

going to rely on hls personal experience and giving them an opportunity 

of rnak~ng representations thereon." 

The award does not show that the Arbitrator relied exclusively on hls own 

experience. ln any case an Arbitrator may draw upon the fountain of his own 

knowledge to assist him in a special arbitration for which he has been chosen. 

{.\rtediterranean & Eastern Export Company Limited -v- Fortress Fabrics 

(Manchester) Limited, The Tlmes Law Reports, 9th JuJy, 194&, and Zerrnalt 

Holdings -v- Nu-life Upholstery Repairs Limited, Queens Bench Division, 

Commercial Court 1 reported in the States Gaze-tte of 21st Septem~er, 1985. 
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11(b) making a finding (factor number 2 on page 5 of the interim award} for 

which there was no evidence;: 

{c) making the four findings on page 5 of the Jnterim award contrary to the 

weight of the evidence before him and which no reasonable Arbitrator 

could have reached jf he had properly directed himself." 

These claims appear i[Jconsistent H not indeed, mutuaJJy exdusJve~ Either 

there was no evidence, in which case it is just possible that there could be a 

matter of law to be decided: see NeHo Simonl -v- A/S M/5 Straum, King's Bench 

Division, 30th November & 1st December, 1949, L.L.R. 1950, 83, 157; or there 

was some, but insufficient to enable the Arbitrator properJy to arrive at his 

decision. However, the weight to be attached to any evidence is entirely a 

matter for the Arbitrator~ In any case1 Mr. Butcher's dosing submiss:on suggests 

that the Claim ant accepted that there was some evidence agaJnst it, and 

therefore a case to answer. 

11(d} exceeding his authority and jurisdiction by making a finding on page 4 of 

the interim award as to the direct cause of the damage by settlement of 

the original Trustee Savings Bank building, in Burrard Place and Number 

31 New Stteet." 

Paragra?h 8 of the reference to the Arbitrator inferred that there was 

jurisdiction for the Arbitrator to deal with the question of damage to adjacent 

properties. Moreover, in the evidence of Mr~ F. CoHin, one of the Claimant's 
o~~ 

L~ wJtnesses, the matter of damage to adjacent offices was deaJt with. 
' 

11{e) refusing to clarify the reasons for his award after having agreed that he 

would do so pursuant to the Claimant's acceptance of the offer 

contained in the ArbJtrator's letter dated the 24th day of Aprli l9&6.n 

When the award was ready the Arbitrator wrote to the parties' {English) 

Solicitors, as foiJows:-



11Squire RayfieJd, SoHcJtors, 
40/42 King Street, 
London WC2E 8JS. 

McKenna & Co., SoiJdtors, 
Jnveresk House, 
l Aldwych, 
London WC2R OHP. 

Gentlemen, 

- !3-

24th April, 1986. 

Charles Le Quesne (!956) Ltd ... -v- The Custodian Trustees of the TSB of the 
Channel Islands 

I endose one copy of my draft lnterim Award in this matter, dealing as it 
does with liability only .. 

As requested, this award is in draft form and should you wish to apply for 
some changes in the format or clarification of the reasons1 no doubt you wlH let 
me know as soon as possible but in any case by Friday, 16th May, 1986. 

Yours faithfulJy, 

Peter HoJJins, 
Arbitrator." 

He was asked by Messrs. Squjre RayfieJd, for the Claimant, for a delay untll 

31st May, 1986, whJch he granted. On 28th May, Messrs~ Squire RayfleJd wrote to 

the Arbitrator asking for dariflcation. The Bank 1s Solicitors McKenna &: Co., 

o;:>posed their request for application an~ in turn wrote to the Arbitrator en 29th 

May, as ioHows:-

P~ HoHins, Esq.t 
50 F erro1 Road1 

Gosport, 
Hampshire, 
POl2 4UG. 

Dear Sir1 

Charles Le Quesne (!956) Ltd. -v- The Custodian 
Tru-?tees of !.he Trustee S~yings~Qank otthe C.I. 

29th May, 1986. 

We have received a copy of a letter of 23rd May, 1986 from Messrs. S'iulre 
RayfieJd to you endosing a '1request for clarliication11 • 

We refer you to Counsel's closing statements on 21st March, 1986. It was 
agreed between Counsel for both parties that the only purpose in sending the 
award in draft, to the parties, before signature was to obtain an opinion on a 
point of Jersey Law where such opinion would need to be sought before the award 
could be finalised. 
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Counsel for the daimants agreed that there was little or no difierence 
between the parties as to the Jaw in relation to the matters in dispute. The 
purpose of publishing the award in draft was to deal with some ''unforeseen'1 point 
of Jaw. 

The da.imants request for clarification does not raise any point ol Jaw as 
envJsaged by Counsel for both partles at the conclusion of the hearing. We 
maintain it rajses no point of !aw at alJ. There is no point of Jaw raised which 
prevents the Award beJng signed. 

Under the rules of the arbjtration the claimants are only entitled to 
cfarificatJon of the award with Jeave of the Royal Court of Jersey. The 
respondents would oppose the granting of leave by that Court in the terms of the 
request now submitted to you. The respondents rely on paragraph 19 (iv) of the 
Rules and the respondents will mainta.in that the request does not faH within the 
terms of Rule J 9 (iv). 

We therefore oppose the claimants request for clarification and request that 
you now sign the interim award; the daimants are free to apply to the Royal 
Court of Jersey for leave to request further reasonst if so advised. 

Yours faithfullyr 

cc Squire Rayfield.11 

Rule 19 (iv) is as follows: 

19. Ovl "If an award is made and on an appllcation made by a party to the 

reierence:-

(a) with the consent of the other party to the reference, or 

(b) with the leave of the Court. 

It appears to the Royal Court that the award does not suffkiently set 

out the reasons for the award, the Court may order the Arbitrator to 

state the reasons for his award in sUfficient detail to enable the Court, 

shouJd an Appeal be brought under this section, to consider any question 

of law arising out of the award. 

Finally, the ArbJtrator wrote to the (English) Solicitors for both the parties, 

as foJJows:-
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11Squire Ray field, Solid tors, 
40/42 King Street, 
London WC2E SJS. 

McKenna & Co., Solicitors, 
lnveresk House, 
J Aldwych, 
London WC2R OHP. 

Gentlemen, 
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6th June, 1986. 

Charles Le Quesne (J 956) Limited -v- The Custodian Trustees of the 
Trustee Savings Ban.~ of the Channel Islands 

You wHJ recaH that I expressed misgivings at the Hearing when Counsel 
requested that the award be pubJished in draft form. Subsequent reflection, and 
the request by the Claimants for clarification of numerous matters of fact in the 
draft award, has not brought reassurance. Indeed, after much consideratjon, I 
have decided that it is In the interest of the parties that I now sign and publish 
the award. Two signed copies are therefore enclosed for each party. lt is 
however only right and courteous that 1 shou1d discuss the point of principle raised 
by the Claimant. 

An essentJal aspect of good arbitration is that jt should produce finallty and 
avoid escalation of costs on appeal. Only where a point of 1aw affects the award 
is there recourse to the High Court or 1 Jn the present case, first to a Jersey 
advocate and then to the Royal Court. The delay involved in this two-stage 
process could weH postpone settlement by up to a year and add ·considerably to 
the costs of the reference. As correctly stated by Messrs. McKenna and Company 
ln their Jetter of the 29th May, 1986, the purpose of the request for a draft award 
was to enable some unforeseen point of Jersey law to be deaJt with more 
economically than would be possjbJe under the RuJes once the award had been 
signed. The first questions therefore are whether a point of law is raised by the 
Claimant's request and whether it was 1unforeseeable1

• Jn my view the answers to 
both are negative. 

The Claimant 1S request for clarification has, as its objective, not the 
etuddation of ;,ome point of Jersey law on which my award has reHed, but of the 
reasoning in order to establish whether, in arriving at various flndlngs of fact, I 
may have unwittingly gone outside the evidence. I say "unwating1yn because I 
have certa1nJy not done so consciously or deHberateJy. You will recall my 
reference to this princlpie on at Jeast two occasions during the Hearing, when I 
particularly made the point that my own questions to witnesses were "tjmed to 
enable Counsel to respond jf they wished. Again, ln my remarks to an earHer 
witness I expressly stated that I was bound in Jaw to decide ln accordance with 
the evidence adduced and not my own technical knowledge of the subject. 

There are, however, two ways in my vlew in which this reUance on the 
evidence may properly be qualified~ Firstly, lt is well established that an 
Arbitrator may assess the worth oi evidence against the background of his own 
technical knowledge and experience. Secondly, I hoJd that where the evidence ls 
silent, or no more than circumstantial, it cannot affect the Arbitrator's 
over-riding duty to determ1ne all questJons put to him and this may necessitate his 
making the best of what little direct or circumstantial evidence is before him. 
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A case in point is that raised by the CJaimar1t in its request for clarification 
of my comments relating to the concern feJt by the architect, Mr~ Bravery (Sheet 
5, Factor 3). My findings were based on the evidence given by the witness, 
assessed in the Hght of rny own experience as an architect" and my understanding as 
a fellow~professionaJ of the attitudes which those words indicated~ No truJy direct 
evidence of what was jn the architect•s rnJnd was taken or indeed was possible.. lt 
must be inferred from his actjons and his words, spoken and written, together 
expressing attitudes an appreciation of which was important to an understanding of 
the communications culminating in the issue of AJ. 14. 

The resulting conclusions however cannot be construed as having been arrived 
at outside the evidence. 

The words of Ronald Bernstein, DFC1 QC, FCIArb, are perhaps pertinent to 
the present situatJon: 

•rThe search for perfect justice is self-defeating. There are inescapabJe 
practical limitations on the process of telling the parties of the tribunal's 
knowledge and experience and reasoning before publication of the judgment or 
award. To show the parties a draft before publication invites further submissions 
and a further draft and so on. Costs are already too high, and reconvening a 
hearing would ln most cases lead to a quite unacceptable increase. Inviting written 
submissions on the draft is not always practicable, because aJthough it might 
appear Jess costly than reconvening a hearing1 each side must be given at least one 
chance to comment on the other's submission; and the delay would often be 
enormous. So the (arbitrator 1s) knowJedge and experience must be disclosed at or 
before the (only) hearing. The problem is to know what knowledge and what 
experience need to be disclosed/ 1 (Chartered Institute of Arbitrators Annual 
Conference, Montreux, 1985). 

Havjng re-read the award in thls case, l believe that the degree of 
11 knowledge and experience which needs to be disdosed11 has indeed been disclosed. 

Yours faithfully, 

Peter HoHins, 
Arbitrator.n 

In our opinion the Arbitrator was entitled to wrJte as he did. We cannot find 

that the Arbitrator misconducted himself, and so far as the Representation is 

concerned, we answer the first matter in the negative and dedlne to set the award 

aside. 

We turn now to the second .matter, that is to say, whether we should g.ive 

Jeave to appeaJ. 

The only matter on wh~ch an appeal may Bel is that of law, as we have 

prevlousiy said; but that is reinforced, by Rules J 9~ {i) to (ill). Even lf 

there is a matter of law to be decided, that does not give a party wishjng to 

appeai an absolute right: Rule 19 (iii) limits that right. In our view of the five 

matters set out in dause 5. (a) and {d) couJd give rise to some question of law, but 
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(d} is more a matter of mixed Jaw and fact; (e) arises after the official award was 

made; leaving (b) and (c) which are matters of fact. There is really very little law 

left. We think it highly unlikely that the small question of law that might possibly 

be appealed could substantiaiJy afiect the rights of the Claimant. NevertheJess, 

we are asked by the Bank to strike out aJJ the C1aimant 1s application. 

The main principle which guides an EngJlsh Court in exercising its discretlon 

jn such a case, and we thJnk that prindpJe applies equaJJy to the Royal Court, is 

that: 0 the parties will not lightJy be driven from the seat of judgment, and for this 

reason the Court wiH exercise its discretionary power with the greatest care and 

circumspection, and only in the dearest cases11 
.. (paragraph 430 of Halsbury 4th 

Edition, vol. 37). But of course that basic principle has been whittled down by the 

parties themselves, having regard to the restrictions which we have mentioned 

imposed in Rule J9. (iii}. It is here that the observations of Bingham J. in the 

Zermait Holdings case, are relevant. On page 1137, he says: 

"At the outset, and before making any allusion to the facts of the case at 

all, it is perhaps right to emphasise two things. The first ls that, as a 

matter of general approach, the Courts strive to uphold arbitration awards. 

They do not approach them with a meticulous legal eye endeavouring to pick 

holes, inconsistencies and faults in awards and with the objective of 

upsetting or frustrating the process of arbitration. Far from it. The 

approach is to read an arbl tration award in a reasonable and commercial 

way, expecting, as is usuaHy the case, that there wiH be no substant1ar fault 

that can be found with it/' 

The djfferences of law have already been dealt with by the Arbitrator, and it 

should be noted, of course 1 that this is not a case of an appficatlon to strike out 

pleadings )?._~fore a trial. Accordingiy, we refuse the Claimant leave, and we order 

the Representation to be struck out. The Claimant wjjJ pay the Bank's costs. 




