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JUDGMENT

JUDICIAL GREFFIER: This is an application for further and better
particulars. In December 1991, the Royal Court adopted the

following amended Rule 6/14(1) -

"(1l) In any proceedings, the Court may order a party to serve on

: any other party particulars of any claim, defence or other
matters stated in his pleading, or a statement of the nature
of the case on which he relies, and the order may be made on
such terms as the Court thinks just."

The wording of this is very similar to that of Order 18, Rule
12(3) of the Rules of the Supreme Court 1965. However, the
distinction 1s retained in this new rule (as it was in the former
Rule 6/14(1l)) between "particulars of any claim, defence or other
matter stated in his pleading", on the one hand, and "a statement
of the nature of the case", on the other hand. The following




quotation from the start of section 18/12/2 of the 1991 R.S.C.
confirms this -

"Function of particulars - Thig rule imposes on the parties a
primary obligation to state in their pleadings all the
"necessary particulars" of any claim, defence or other matter
pleaded, and 1f any pleading does not state such particulars
or states only some or insufficient or inadequate
particulars, the rule enables the Court to order a party to
serve either (1) particulars or further and better
particulars of any claim, defence or other matter pleaded, or
(2) a statement of the nature of the case relied on, or (3)
both such particulars and statement. It is therefore an
essential principle of the system of pleading that
particulars should be given of every material allegation
contained in the pleading.",

It follows from this that a person who is applying for a

statement of the nature of the case of his opponent ought to make
it clear that he is doing this and that a request for further and
better particulars is not a request for a statement of the nature
of the case.

I turn now to the details of the specific requests belng made

by the Defendants and I will deal with them under the relevant
paragraph numbers of the re-amended Order of Justice as follows:-

9(1)

9(i1)

This request 1s refused. It is agreed between the
parties that the Defendants’ bank was concerned over the
overdraft., The precise dates upon which such concern
was expressed are not necessary particulars of the
Plaintiffs’ claim. Clearly the Defendants wish to
obtain these but in so doing they are seeking evidence.

These are refused. An earlier meeting is not pleaded
and the detaills of this are not necessary particulars of
the Plaintiffs’ case. Any notes of any such meeting are
also not necessary particulars but are obtainable on
discovery, if relevant to the matters in issue between
the parties. '

9(iii) These are also refused. Again matters relating to

10 (1)

earlier meetings are not necessary particulars of the
Plaintiffs’ claim. They are part of the background
material and as such are more in the way of evidence
than of necessary particulars,

The Plaintiffs have ignored the request for a date and
they should provide the best available particulars
thereof.



10 (11)

10(iid)

11(4)

11(44)

11 (iv)

12 (1)

12 (11)

"12.-(1)

(c)

The Plaintiffs have ignored the request for a date‘and
they should provide the best available particulars
thereof.

The Plaintiffs have ignored particulars both of the date
and also of how such agreement was communicated to Mr.
West and they should provide the best available
particulars thereof.

The Plaintiffs have simply indicated that the date of
the meeting was unknown but they should provide the best
avallable particulars of the date.

Details of earlier meetings were not in paragraph 11 of
the re-amended Order of Justice. Notwithstanding this
the Plaintiffs have provided some particulars of a
meeting and a lunch on the same day as the meeting
referred to in paragraph 11 of the re-amended Order of
Justice. The Defendants are now seeking additional
particulars of those meetings. This goes well beyond
necessary particulars and is extending into the area of
evidence and so it is refused. Similarly, the matter of
who was present at the lunch goes well beyond necessary
particulars and 1s an attempt to obtain evidence.

It is noted that the earlier request for information on
this 1s now withdrawn.

The Plaintiffs have now effectively abandoned the claim
for damages in paragraph 12(a) as is indicated in the
Schedule of damages and so further details of this are
irrelevant. - :

This is the first of a number of paragraphs in which the
Defendants are asking the Plaintiff to plead in
anticipation of a defence which the Defendants have not
yvyet pleaded. I have recently ordered that the
Defendants file an answer to the Plaintiffs’ Schedule of
damages. In a brief undistributed Judgment dated 10th
June, 1992, I gave reasons for this,. However, in
addition to those reasons, I have just realised that the
matter of such particulars 1s expressly dealt with in
England under Order 18, Rule 12(1l) (c) which states -

Subject to paragraph (2), every pleading must contain
the necessary particulars of any claim, defence or other
matter pleaded including, without prejudice to the
generality of the foregoing,

where a claim for damages iy made against a party
pleading, particulars of any facts on which the party
relies in mitigation of, or otherwise in relation to,

the amount of damages."



The particulars being sought here are not further and better
particulars of the allegations under these paragraphs.

12(144)
12 (iv)
14 (i)
15(1)

17

Rgain what is being sought here is not further and
better particulars and appears to be related to a line
of defence which the Defendants have not yet pleaded.
Again what is being sought here is not further and
better particulars and appears to be related to a line
of defence which the Defendants have not yet pleaded.

It appears to-me that thilis has already been
satisfactorily answered by the Plaintiffs and so further
particulars are refused.

Agaln it appears to me that it has been satisfactorily
answered by the Defendants and so these further and
better particulars are refused.

The Plaintiffs have not pleaded that they sought and
failed to obtain alternative financing. It may well be
that the Defendants will wish to plead that they ought
to have mitigated their loss in this way but that has
not yet been pleaded. Accordingly these particulars are

also refused.

'In my view a large number of the Defendants’ applications are
attempts to obtain evidence or attempts to obtain answers to lines
of defence which have not yet been pleaded by the Defendants.

Finally, T will need to be addressed by both parties on the
matter of costs. ' '
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