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10th August, 1992 

Safoxe: The Ba.:I.l:1.ff, and Jurats Orchaxd and Gruchy 

Police Court Appeal.: Paul. Michael. GUhra.:l.t.h 

Appeal. ~y wall' of case st.at.ed aga:l.nst. dec:l.sion of Mag:l.strat.e 
not. to cost.s undex Axt:l.cl.e 2 (1) (c) of t.he Costs in 
CrLm:l.nal. Cases (Jersey) 1961, fol.l.ow:l.ng acquitt.al. on 
onarq·e of Art.icl.e 41 (1) of t.he Road Traffic 
(Jersey) Law, l.956, as amended. 

BAIL:tiT i The 
this Court 

a.c.lt. , Crown Advooate. 
Advocat.e D.J. Pet.it. for appellant 

appeiian.~f Mr. Paul Michael cornea before 
the decision of the learned Relief 

of 11th June, 1992, to refuse him costs his 
on a charge of : "acted in contravention of 

Article 41 paragraph 1 of tha 
as amended, in that he offered to saIL a vehicle in such a 

condition that the use thereof on a road in that condition would 
be unlawful by virtue of the of any order made under 
Articles 39 or 40 of said Law as brakes, 
gear, Or as respects the cQnstruction, wei 
equipment of the said vehicle." 

The facts are quite simple. The appellant received the 
car for sale from the owner; he ced it in the forecourt of 
his and a price on it. The car was not examined 
but in the course of the evidence, to which we were directed 
this morning, the said that, it was common 

- as with a representative of the Motor Traffic 
Office - to vehicles as soon as he received he did 
not do So on this occasion. However, by placing the vehicle on 
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the forecourt, he was not it for sale but was merely 
purchasers to treat. It seemed to us that 

orac'tice of this was that, when a sale was finally 
agreed - and it is by both Counsel that that was what 
the ion in law was Mr. Gilbraith would check the vehicle 

and 
th 

a check list, which was before the Relief 
if were defects in the vehicle. 

defects came to light was that a previous owner 
saw it on the forecourt and reported to the Motor Office 

the car had been a write-off This resulted in that 
the prosec,uti.)n.) • 

The learned Relief Magistrate took the view that although 
he had ed the accused - there is a note on the Court 
fi using a Scottish expression which is unknown in Jersey: 
"not - he decided it was a technical infraction and on 
the authority of (6th April, 1983) Jersey Unreported· 
(no. 121 of 1991), to which I will turn in a moment, he refused 
to award the appellant his costs. 

Unfortunately it is necessary to go back a little into the 
hi of the hearing. The first came before the 
Police Court on 26th March, 1992, when there was a submission 
made by the Counsel before another Magistrate, the 
Assistant , Mr. Trott, in the same form as has been 
submitted now: that there was no infraction of the relevant 
article because that article did not cover an invitation to 
treat. The case was remanded because Mr.Trott - if we may say 
80 - wisely decided to consider it and his decision later 
on the 30th April. But, owing to some when 
the and his Counsel turned up in the Police Court on 
that day, Mr. was as Relief On that 
occasion, Counsel told us, the matter came up late in the day 
and it was therefore until 5th June. there 

to have been SOme misunderstanding, Or wrong arrangement 
so that on the 5th June, the appellant, with his Counsel, 

not before Mr. Trott, but before Mr. Short. Counsel 
very frankly said that rather than ask for a further 
ad.je)UJcrument, so that Mr. Trott could his decision on his 
earlier submission, he decided to proceed with it. He told us 
that some time to 11th June, he met Mr. Short by chance 
and the Relief , with candour, said that the 
submission was to succeed. Whereupon Counsel, knowing 
that he was going to be successful, decided not to put before 
Mr. Short in advance of his giving his decision on 11th June, 
the other limb of the defence which is covered by Article 41 4 
(b) of the above Law, which reads - and I quote from the 

of 4: 

"A person Bhal~ not be oonvLcted o£ an o££enoe under this 
Aztiale in of the sa~e, suP'P~Y' o££er or a~teration 
o£ a vehio~e or traHer :if be proves . .• 
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(b) he had reasonable cause to believe that the 
vehia~e or trailer wou~d not be used on a road in the 
island Or wou~d not be so used unti~ it had been put 
into a oondition in which it be so 
used. " 

What I have said about the evidence of Mr. Gilhraith would 
have been in that context. But, Counsel did not 
his argument to the Relief , relying on the candour, I 
repeat the word, with which he had been notified that his 
submission was going to succeed. And, accordingly it was 
successful, but I have no doubt Counsel was somewhat ed 
to find that his costs were refused. 

Now, Mr. Pallot has asked this Court to take a wider view 
of the case of and the matters mentioned in that 

as justifying a Court, in the exercise of its 
discretion costs, not to award a prosecuted person 
costs even though that person has been acquitted of the charge. 

I read from starting half way down page 2. The 
Court first of all having referred to the Costs in Criminal 
Cases Law, 1961, then went on as follows;-

ho_ver, is ~im;U;ed to ac_sed persons who are acquitted, 
but for, the puzpose of the we have thought 
it right to app~y the same prinoiples here. Xn the United 
Kingdom, there is a practice direction to assist the 

and the ~atest one is to be .found on page 698 of 
tbe 41st edition of Arabbo~d. ~he re~evant parts of 

three and fcur of those direotions are as i 
.fo~lows: '3. ~he ezercise of those powers is in tbe 
unfettered discretion of the court the o.f tbe 
c.iraWllStanaes of eaal:l aase. 4. Xt should be 

as nozmal praotice tbat an order should norma~ly 
be made .for tbe costs oE an defendant out of 
aentra~ funds (under section 3 of the 1973 Act) .. ' .. 

'I pause for a moment it is irrelevant for our purposes 
where the money is to come from, we do not have the same 
distinctions. 

" •. unless there are positive reasons for making a di.fferent 
ordar. of such reas_s are:-
(a) where tbe prosecution bas acted spitefully or has 
inst~tuted or continued proceedings without reasonab~e 
cause, the dant's cos should be d the 
prosecutor. (That is not relevant) 
(b) where the de.fendant's own conduct has 
su~iaion en bimself and has III1s~ead the prosecution into 



-4-

t:Jl.:l.I2,I!:.:Lllg tbat the case bim i B tlllm it 
the de£endant ColW be le£t to pay his oem aosts •. " 

That indeed was the case in and that was the 
reason for the Court's decision in that case. 

"(a) where tbere .ts alllPle evidenae to a oonviat.ton 
but the de£endant is on a teabn.talll,li,ty wbich bas 
no merit. Here sga.tn tbe de£endant: w.tll bave to pay bis 
oem costs." 

And, it was on that paragraph that Mr. Short relied in the 
Court below. 

Mr. for the Crown makes two points. He 
says, first of that a clearly defective vehicle, 
(I say cle in the senae that once it was examined these 
defects would have been found) on his forecourt and a 
price on it, the was - I do not say that 
in the criminal sense but in the technical sense perhaps - and 
committing the mischief which the statute was designed to avoid. 
In that Counsel has referred Us to en extract from the 

(9th Ed'n) where the 
learned authors have a commentary on the case of Fisher -v­
Bell, (1960) 3 All ER 731, whiCh is in fact the case cited and 
relied upon the learned Relief Magistrate. In the 
commentary on Fisher -v- Bell, there is a footnote to the 
statement that there is a well known and settled rule that the 
display of an article with a price on it in a window is 

an invitation to treat, and is in no sense an offer for 
the of which constitutes a contract. I pause 

here for a moment to say that nowhere in our statute are the 
words to include an invitation to treat; 
that is why the failed below. But, the footnote to 
that case, at any rate in the context of the authors' 
about it is this:-

'~ltbough tbe zule ~s wall settled, 1ts application to sel£ 
service stores bas been aritia.tsed." 

And, a nttrnl:ler of authorities are mentioned. It goes on: 

"Zn tbe question bas arisen in the context: 
o£ a criminal statute making ~t: an. o££ence to "c££er" goods 
o£ 8 £or sale. o£ goods in 
a sbop window may well £8l1 Idtb.in tbe .misabie£ o£ such 8 
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statute and a well drafted statute may contain a 
wider de£!n.:l.t.:l.on o£ "o££er"." 

Our statute does not include that. Whilst 
it may well fall within the mischief it does not fall within the 
misohief to the extent of a prosecution satisfactorily 
to be brought based on an invitation to treat. 

that Mr. Pallot has is that, as in the 
Mr. Gilbraith the proseoution on 

own conduct. It is worthwhile repeat 
case of 
himself by his 

(b) of the extract from Axcbbold. 

"wllere tlIe de£SlIdant' s own conduct has b=ught suspicion on 
lILmsel£ and has Bdsled the pros scut ion into tbinking that 
the case lIim is tban it tbe defendant 
can be le£t to pay h.:l.s 0_ costs." 

All that Mr. Gilbraith did in this case was to 
put the car, which was on the forecourt. 
It cannot be said, in the opinion of this Court, that he was 
mislead anyone either the public or the prosecution, 
particularly the into thinking that the case was 
stronger than it was. It was there openly to be seen and 
openly to be examined: in the case of Bouchard there was some 
positive conduct on Bouchard's part which led the Court to take 
the view that that conduct could have been such as to mislead 
the prosecution. the case, the Jurats found that 
it was; I was presiding it was a costs hearing - and I 
differed from them, and found that it was not. In this 
particular case the Court is quite satisfied that there was no 
pos ive conduct in the actions of Mr. Gilbraith which 

led the into thinking that their case was 
than it was. 

As regards the question of the submission which, Mr. Petit 
this he would ha~e wished to have made to Mr. 
Short in relation to the exemption under 41 4 (b) of the 
Law, Mr. Pal lot said that because he knew that he was going to 
win he not to mention it to Mr. Short. It would be unfair 
for this Court to base anY ruling or decision on that failure 
because it was something which Counsel, in full that 
he was going to succeed, VOluntarily did not do. We think there 
is a good deal of merit in that but we do not have to 
decide on it. 

n:'llCU.l.V, Mr" Pallot has said that the appellant really 
the ion on his own head. He referred us to 

page 29 of the c~an6ur~pc, which I have touched on briefly, and 
submitted that if this Court were satisfied, after taking a 



broad view of the case, that Mr. Gilbraith had brought the 
matter on his own then he should be left to pay his own 
costs. There is much force in that , but we are 
dealing with a criminal statute. If it is not drafted 

said Mr. Gilbraith 
good reasons, 
Archbold, to 

to catch the kind of mischief which it is 
was then there has to be some 

the lines of the exemptions mentioned in 
a successful defendsnt of his costs. 

The case was brought in respect of something which was not 
an offence; the statute was not wide nor drawn with 

to the kind of conduct, though no doubt 
the intended it to do so. If they intend to catch 
that sort of conduct, however,must say so. We cannot 

the frontiers of a criminal statute; that would be to 
usurp the of the 

Therefore we are unable to find that there is any abnormal 
reason in this matter to rive the appellant - or the 
successful defendant in the Police Court in this case - of his 
costs and the is with costs. 
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