Batween:

And:

(1}

{2)

T 3 P(g 25,

ROYAL COURT -
{Samadi Division) I :1453

dth October, 1993

Bafore: The Bailiff, and
Jurats Orchard and Herbert

David Eves. Fixrst Plaintiff

Helga Maria Eves
(nés Buchal) Second Plaintiff

The Tourism Committee of the
States of Jersey Defendant

Application by ihe Defendant for Orders:

striking out paragrapha of the Plaintiffs’ Order of Justice on the basis they dlsclose no
reagsonable causa of action; and

that the questions of (a) whether the Plaintiffs’ sole remedy agalnst the Defendant is an
appeal pursuant to Article 22 of the Tourism (Jersey) Law, 1948, from the Defendant's

- declsion 1o revoke the registration of the "Glendale Hotel" as a Guest House; and (b} If not,

whether the ndant owes the Plaintiffs a duty of care In its peﬂon'nance of Its duties under
the sald Law, should be determined as preliminary Issues.

Advocate T. J. Le Cocq for the Defendant.
Advocate Mrs. S. Sharpe for the Plaintiffs.

JUDGMENT

PHE BAILIFF: This is a summons by the defendants in this action to
strike out certain passages in the Order of Justice as infringing

the

Rule in Foss -v- Harbottle (1843) 2 Hare 461. It is not




necessary for me to enunciate that Rule; it is well known and
accepted by this Court and Mrs. Sharpe, for the plaintiffs,
acknowledges that the Law is as stated by Mr. Le Cocg, and that in
fact there 1s no defence in strict Law to the summons.

Furthermore, Mr. Le Cocg has told us that although the Order
of Justice was obtained personally by the two plaintiffs and
therefore without the benefit of legal advice in February, 1993,
in June of this year, following an application for an extension of
time on behalf of the defendants within which to file pleadings,
he and either Mr., Eves or Mrs. Eves appeared before the Judicial
Greffier, Afterwards Mr. Le Cocq explained eilther to Mr. FEves orx
to Mrs. Eves, or to both - it 1s not clear to us exactly who was
present - the implications of the Rule in Foss -v- Harbottle. The
plaintiffs therefore have had from June until now to seek legal
advice and the fact that they obtained the advice of Mrs, Sharpe
only two weeks ago is not something that we find sufficiently
convincing to allow us to set aside, or at least to postpone, the
clear effect of Foss -v- Harbottle.

Mrs. Sharpe has conceded that the Law is clear but she has
suggested that the summons should be put off for a time to enable
her to investigate the possibility of reinstating the company, but
she does not know what the repercussions of that might be. If the
company were reinstated then she would ask in due course that it
be joined as co-plaintiff. However, that would raise matters of
prescription and if the defendants have a perfectly proper legal
argument to advance now, we do not think it is for us at this
stage to prevent their advancing that argument, nor, if it is
correct, from obtaining judgment in their favour.

In relation to the two guestions to be considered as
preliminary issues, in the second part of the summons, Mrs. Sharpe
has conceded that those matters should be dealt with first.

So far as the first part of the summons is concerned - the
striking out of the offending paragraphs in the Order of Justice -

we make the order.

Costs shall be in the cause.
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