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adjlldg,;d tha! the Delendlll1l had no claim floolr~:~~:~~: 
1"'1111011111. under either Order had Vi 

the Plaintiff on the ground Ihallhe 
the procass 01 the Courl 

Advocate P. Landick for the Defendant. 
Advocate N.P. Jaurneaux far the 

JUDGMENT 



- 2 -

SUMPTION JA, This arises out of an the Defendant, Hr. 
into the suffered him as a result of 

the of an order under Section 30 of the 
the instance of the Plaintiff. Section 30 empowers any court 

5 civil jurisdiction in a of regis under the Act to 
at the instance of any ttinterested any with a 

vessel for a specified period. Its main purpose is to enable 
Court the to protect Or effect to ary or other 
interest of the in a It is not a 

10 means of obt securi ty for a mere 

15 

(1878) 5 R 1017, 120-1 (Lord ShandJ. Mr. contends that 
the order should not have been made and that he has suffered in 
consequence of it which the Plaintiff to pay. 

The 
that not all the 

is unusual and 
matter", 

but it is fair to say 

In 1991J1 Mr~ Hughes was the owner of the IfSibenH§ which was 
registered in the st. Helier stry in the name of a company 

20 controlled him called Wild Yachts Ltd. The have 
on the basis that the company was the nominee of 

Mr. who was the beneficial owner of the In t, 1991, 
Mr. entered into a written with Mr. by which he 

to his t a De Lorean car and sum of money for a 
25 villa and a in said to to Mr. Clewley. It 

is now common that the document did not record the faot, 
it was also a term of the that Mr. should transfer a 
business called Villas , which ed to businessmen 

30 
after the agreement was made, Mr. concluded that he 

had been misled Mr. In particular he said that he had been 
misled about the of the , which were much smaller 
than he had been led to believe, and about the title to the land on 

35 which it was which turned out not to to Mr. at 
all. as a result of these two , the venture to be 
a disaster for Mr ~ f who was unable to the 
husiness and surrendered the on which it was 
situated to the true owner. On 5th ~ovember, 1991, he began an action 

40 in the Court in London for breach of contract and 
misrepresentation. At this stage Mr. 

Whis cLU1U Wild Yachts to execute a bill of sale 
h"ad caused 

the 
to Mr. Clewley, but the instrument had not been delivered to the 

of British and the company was still as the 
45 owner. So, on 10th December, 1991, those Mr. in 

Jersey obtained ex from the Court an order under Section 30. 
The order, which was of a year, had the 
effect of Mr. from any title derived from 
the hill of sale and from of any interest in the 

50 On 7th December, 19 ,the order was renewed ex for a 
further year. It is clear from the affidavit sworn in of the 

ications, both in 1991 and 1992, that the order 
to secure Mr. ' claim for in the 
action. Indeed, Mr. was not at this other 

55 interest. On neither oocasion was any express 
or recorded in the order. 
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On 2nd March, 1993, Mr. Clewley applied 
Division) to set aside the order. The 
set out in an affidavit dated 19th 

had obtained the order without 
there had been no in 

to the Royal Court {Samedi 
of his were 

1993. were that Mr. 
certain matters; that 

that Mr. had been 
in his claim in and that Mr. had no 
claim. I need not go into any of these various It 

that were not pursued. but what is clear is that 
the Court. Mr. 

10 before them on a different 

15 

20 

25 

30 

35 

later, namely that Mr. had no interest a 
claim Mr. which he wish to enforce 

execution it. 
set aside the order. 
the order 

The Court with this submission and 
However, it gave leave to appeal and maintained 

After a number of which I need not describe, Mr. 
served his Statement of Claim in the Court action in 

June, 1993, about a month after the decision of the Court. It 
that Mr. had been made fraudulently 

and claimed, for the first time, to rescind the contract. In 
November, 1993, the appeal from the Court's decision had not 
been heard, and the Section 30 order was extended consent until it 
was. This in 1994. The Court of allowed the 

and restored the order. They did so on the ground that Mr. 
was now to have rescinded the If he was 

entitled to rescind it. in the would revest in him, 
his claim to relief under Section 30 of the Act. The 

Court of were not t of course, that Mr~ was 
entitled to rescind, but that he had an caSe which 
justified relief under Section 30, the 
decision of the Court in London. Mr. did not seek to 
maintain the of the Court on the of the various 
non-disclosures and arities in his affidavit of 19th 
February, 1993. 

A furtber extension of the order was made 
1995. 

consent in November, 

40 On 5th 1996, Mr. Justice Clarke gave j in the 
Hi Court action. In summary, he found tbat Mr. Clewley had 

induced Mr. to enter into the of August, 
1991. Be found that Mr. had that he had title to 
the land on which the was whereas in fact the land 

45 still to the person from whom Mr. had to it. 
oe had not been and had retained title. "There ls in my 

no doubt", Mr. Justice Clarke "that Mr. would not 
have entered into the contract in the absence of such 
becauae (however naive he was in many the one about 

50 which he was concerned from the outset was that he should receive the 
free and clear". The also found that Mr. had 

oversta ted the of the a substantial "Hr. 
he said, ftwas jn my induced to enter 

rE!Ox·esentation. As both in reliance on that 
55 money on which to live. He 

could earn from the 
we11 aware of the true UC";:l1:!LOn 

the contract 
he had no 



When Mr. Justice Clarke came to the relief to be he had to 
deal with arguments advanced Mr. based on the fact that one 
of the assets. the ect of the , was a 

5 business. Mr. that the contract was i1 Mr. 
Justice Clarke that the contract was He held that the 

nature af the Villas Rouqes business was a bar to rescission 
because on a rescission that business would revest in Mr" HI 
do not think [he saidl that a COurt of should make an order which 

10 could in have the effect of an business 
fro .. one to another". He also considered that rescission was 
barred because of the of even 
restitution of the Instead he awarded Mr. 

the difference in value between what he had 
15 under the agreement and what he had received. Mr. Justice Clarks did 

not that the of the contract was any bar to an award 
of damages because did not have to Or on the 

in order to obtain that relief. The Judge recorded that Mr~ 
had tried to amend his to that the contract was 

20 for an additional reason, namely that the value of tbe land in 
Portugal was understated to avoid tax. But that 
had failed, because it was raised tco late in the and would involve 
other persons such as the involved in He therefore 
made no about them. So the upshot was that Mr. 

25 succeeded in the action, but that he obtained relief 
Mr. and not a interest in the 

On 20th November, 1995, the Court rescinded tbe Section 30 
order made in Mr. ' favour at his own , in order to enable 

30 the to be sold way of execution in 

on 25th Ja.nu:ary, 1996, it heard Mr. for an 
as to The skeleton argument that he advanced 

two in support of his The first was that Mr. 
35 had been able to j the Section 30 order in the Court of 

in January, 1994, on the ground that he had a claim to 
rescind the agreement. and that claim had been ected Mr. Justice 
Clarke. The second was that Mr. had failed to disclose in his eX 

affidavits to the making of the order the fact that it was 
40 a term of the of, 1991, that be should the 

Villas Rouges business. 

The Court ected Mr. for an 
as to held tha t Mr. undert in 

45 , either express or and that Mr. could not 
therefore recover any unless Mr. in Jersey 
were a abuse of process. then went on to hold that Mr. 
IHllCfllUS'" were not on either of the two bases 
advanced Mr. As far as the first was concerned (his 

50 failure to establish a interest). considered that Mr. 
had establisbed his interest before the Court of in 1994 

on the basis that he was to and that the decision of 
the Court in in 1995 to allow rescission did not 
Jifv:itiate tha tint eres t. The critical , as 

55 saw it, was that "at the of the Mr. was SlJccessful in 
his action nst Mr. Cl ew 1 As far as the second is 
concerned (the i y of the Villas business) , the 
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Court held that Mr. Clewley was at least as involved in the 
Villas Rouges business as Mr. and could have drawn the matter to 
the attention of the Court himself had he wished to. In fact, ~~til a 
late he was as much interested as Mr. was in this 

5 of the transaction away from the of 

10 

15 

At the 
in Mr. 

before the 

before us a very number of 
Landick's skeleton argument, those 

Court and a number of others raised now for 

was 
canvassed 
the first 

time. In lar. Mr. Landick wished to ergue that the renewal of 
the order in December, 1992, and subsequently was vitiated the 
failure of Mr. to serve it on Mr. ,and the fact that 
the was made ex with no sufficient He 
also wished to contend that the of. 1991, was 
for the additional reason which he had tried to add to 
his pI in the English action but for which leave had been 
refused. Some of these pOints were to be further evidence 
which he leave to adduce. If that leave had been , there 
would have been an on behalf of Mr. for leave to 

20 adduce his own evidence in response. 

I think that the questions before us, in of the range of 
aX"gtlm'ent directed to them, can be answered by reference to a small 
number of points of princ e, none of which are touched Mr. 

25 's further arguments or his further evidence. 

The is that the to this ara bound 
the decision Court in The issues of both fact and 
law which Mr. Justice Clarke decided are now chose j or res 

30 and we are neither entitled nor inclined to reopen them. Nor, 

35 

40 

45 

50 

55 

from the dootrine of res judicata, can the before 
us be allowed to use these to mount a collateral attack on 
the of the Court in to which have submitted 

Most of Mr: Landick's submissions to this Court have consisted in 
attacks on the manner in which the Section 30 order was 
obtained and then, at various ,extended. I do not think that 
these are relevant at this of these , and some of them 
would not have been relevant at any My reasons are as follows: 

1. Where an 
it is 

ls made to set aside an order made ex 
relevant to out that it has been 

obtained, for non-disclosure or some other 
Depending on the of the and the 

consequences of so, the Court may set the order aside and may 
order an as to If it sets it aSide, it mayor may 
not do so on a basis which will a further to be 
made for the same relief on a proper basis. The 

is rather different where the is made after 
ar~s~na from the fact that it has the trial for an award of 

been made. On such an 
are Ca) whether 

order made at an 

as it seems to me, the decisive 
the outcome of the the 

staq~, and Cb) if not, whether the 
facts found disclose reasons as a matter of discretion an 

as to should nevertheless be refused. Mr. Landick 
that if Mr. had succeeded in the 
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Court in bis claim to rescind the anrrp'~rr,er,r, he would not bave 
been in a to claim an as to 

obtained. 
on the 

that the order had been His real , 
in my view, 
establish his 
the 

is based on the fact that Mr. 
to rescind in the 

failed to 
action, and not on 

of this action. 

It follows that Mr. ~iew~e,y's proper conrse if be that the 
Section 30 order had been obtained was to to set 
it aside at an earlier He did in fact to set it aside 
on 2nd March, 1993. His then did not include the 
which he seeks to take now. It did not include non-disclosure of 
the nature of the Villas Rouges business, nor the uon­
service of the first order or the absence of prior notice of the 

Even the which he did raise in his 
affidavit in of the 

The non-disclosure of the 
was in any event irrelevant 
was first obtained and when 
1992. The reason is at that 

were not 

of the Villas Rouges business 
at the time when the Section 30 order 
it was extended ex in December, 

were claimed. 
Mr. Justice Clarke has held that the of the Villas 

business was not a bar to the recovery of The same 
would have been true of any other on which Mr. 
did not have to rely to make out his case, such as the 
fraud on the tax authorities which Mr. Landick desired 
to raise before US~ 

The nature of the Vi~las Rouges business was relevant to 
Mr. Justice Clarke's j ) to the claim for rescission. But 
the first occasions after Mr. to rescind on which 
the have been raised were the before the 
Court of the second to extend the order in November, 
1993. and the before the Court of in January, 1994. 
On both occasions Mr~ was in as a ion to raise 
the t as Mr. was. Yet on the first occasion he 
consented to the extensioD t and on the second he did not on 
the The Court in the ion 
inferred that this was deliberate. I think that were entitled 
to do so. 

These be as I see 
Landick's 

insurmountable 
to which 

t, insurmountable 
of rregularit.y, are 

objections to his proposed further 
the same considerations 

I therefore turn to the next which is whether the 
Court's was the of Mr. Justice Clarke. 
In my view 1 it was~ In the COurse the enforcement of the 

50 under will follow as a matter of course if the judgment at trial 

55 

discloses that the order was ustified the merits of 
the case as found Mr. in the 
case is that whether or not the Court j vindicates Mr. 
augnes' for a Section 30 it discloses 
reasons as a matter of discretion he should not recover 
the Bailiff out in the Court, Mr. has 
his action, albeit that the relief which he received was 

damages., As 
succeeded in 

and 
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not proprietary@ This would not necessarily have been a decisive factor 
if Mr. Clewley had been negligent or in breach of his contract. 
But it has been held against him that he about the 
very transaction which gave rise to the transfer of the yacht to Mr. 

5 Clewley and therefore to the Jersey to stop him 

10 

15 

20 

25 

of an interest in it to third Whatever mistakes were 
made by Mr. Hughes in pnrsuing his 
in the attempt to extricate himself 
Clewley had dishonestly placed him. 

in Jersey were committed 
from a situation in which Mr~ 

It follows that unless Mr. Hughes acted unreasonably in 
for a Section 30 order in Jersey, the here must be regarded 
as resulting from Mr. own conduct. Mr. did not in my 
j act in pursuing a proprietary even 
he has in the event failed to ohtain it. He always had an case 
for rescission. It is true that he did not rely on it until about the 
time when he served his Statement of Claim in the English action, some 

months after he had first obtained the Section 30 order ex 
parte. That shows that Hr. IIughes misconceived the law at the time of 
his first two applications, but it does not make his conduct an 
unreasonable response to the situation in which Mr. Clewley had 
him. Moreover, had he been entitled to rescind, that rescission would 
have avoided the agreement whenever notice of it was 

If these paints are , as I think that are, it doeS not 
matter whether there is an undertaking 1n damages by an ex parte 

who does not give an express one. The Court considered 
that there was not, but I should to reserve that to 

30 another day. 

I think that the should be dismissed. 

THE PRESIDENT: I agree. 
35 

CLARKIl JA: I also agree. 
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