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HUMPHREYS ]

Chapter 1

Introduction and Scope

[1]

This inquest arises out of and concerns the deaths of Kevin Barry O’Donnell,
Patrick Vincent, Peter Clancy and Sean O’Farrell which occurred on 16 February 1992
in the grounds of St Patrick’s Church, Clonoe, County Tyrone.

previously been held into these deaths.

[2]

Each of the deceased met their death following engagement with members of
a Specialist Military Unit (‘'SMU’), a unit within the British Army. All the Properly
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Interested Parties (‘PIPs’), including the Ministry of Defence (‘MOD’) and the Former
Military Witnesses ((FMWSs’) agreed that the procedural requirements of article 2 of
the European Convention on Human Rights (‘ECHR’) applied to the inquest.

[3] The scope of the inquest as agreed by all PIPs was finalised in writing as
follows:

“The inquest will seek to ascertain the statutory questions
as required by Rule 15 and Rule 22(1) of the Coroners
(Practice and Procedure) Rules (Northern Ireland) 1963
(‘the 1963 Rules’), namely:

(@) who the deceased were;

(b)  how, when and where the deceased came by their
deaths.

Regarding the question of how’ the deceased came by

their deaths, the Coroner will examine the following

matters:

(i) the purpose of the military operation;

(ii)  the intelligence available to the RUC and the SMU
in advance of the operation and the deployment

thereof,

(iii)  any failure by the RUC or SMU to share intelligence
and the impact thereof;

(iv)  the state of knowledge of those involved;

(v)  the planning and control of the operation on the part
of the relevant authorities;

(vi)  the training and experience of those involved;

(vii) the circumstances in which the deceased came to be
at location;

(viii) the actions of those involved in the operation, at all
stages of the operation;

(ix) the threat posed by the deceased during this
incident;



(x)  the nature and degree of force used;
(xi)  the circumstances in which that force was used;
(xii) whether the use of lethal force was justified;
(xiii) insofar as is relevant to the issues above, the RUC
investigation.”
Chapter 2
The Legal Principles

[4] Article 2 ECHR states:

111.

Everyone’s right to life shall be protected by law.

No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction
of a crime for which this penalty is provided by law.

2.

Deprivation of life shall not be regarded as inflicted

in contravention of this Article when it results from the use
of force which is no more than absolutely necessary:

in defence of any person from unlawful violence;

in order to effect a lawful arrest or to prevent the
escape of a person lawfully detained;

in action lawfully taken for the purpose of quelling
a riot or insurrection.”

[5] Article 2 ECHR imposes three discrete duties on states:

()

A positive duty to protect life;
A negative duty to refrain from taking life; and

An investigative duty to inquire into the
circumstances of death which is enhanced in certain
circumstances, some of which arise automatically
and others where there is reason to believe there
may have been a breach of the state’s substantive
article 2 obligations.”



[6] In cases involving the use of lethal force by state agents, where article 2 is in
play, Lord Bingham held in R (Middleton) v West Somerset Coroner [2004] 2 AC 182:

“Only one change is in our opinion needed: to interpret
‘how’... in the broader sense previously rejected, namely
as meaning not simply “by what means” but ‘by what
means and in what circumstances.”” [para 35]

[7] Colton ] stated in Re Deery [2017] NICoroner 1:

“The abundance of case law on this point makes it clear
that in considering “the broad circumstances in which the
death occurred” an inquest must be capable of leading to a
determination of whether the use of lethal force was
justified. This should also lead to the further consideration
of whether the use of such force and the operation in which
it was used were regulated, planned or controlled in such
a way as to minimise to the greatest extent possible any risk
to life.” [para 9]

[8] In R (Smith) v Oxfordshire Assistant Deputy Coroner [2011] 1 AC 1, Lord Phillips
set out the requirements of an article 2 ECHR compliant investigation:

(i) It must have a sufficient element of public scrutiny of the investigation or its
results.

(i) It must be conducted by a tribunal that is independent of the state agents who
may bear some responsibility for the death.

(iii)  The relatives of the deceased must be able to play an appropriate part in it.
(iv) It must be prompt and effective. [para 64]

[9] Inacaseinvolving the use of lethal force by the state, it is for the state to justify
the use of force to the civil standard, namely on the balance of probabilities - see
Re Jordan [2016] NICoroner 1 per Horner J:

“However, the ECtHR has made it clear that in
circumstances such as the ones presently under
consideration the onus of proving that Article 2 has been
complied with lies on the State. In Hugh Jordan v UK Appl
No 24746/94 the court said at paragraph [103]:

‘In the light of the importance of the protection
afforded by Article 2, the court must subject



deprivations of life to the most careful scrutiny,
taking into consideration not only the actions of
the State agents but also all the surrounding
circumstances where the events in issue lie
wholly, or in large part, within the exclusive
knowledge of the authorities ..., strong
presumptions of fact will arise in respect of
injuries and death which occur. Indeed, the
burden of proof may be regarded as resting on
the authorities to provide a satisfactory and
convincing explanation.”” [para 58]

[10] In the leading case of McCann v UK [1995] ECHR 31 the Grand Chamber
considered whether there was a violation of article 2 in relation to the killings of three
IRA members engaged in a plan to explode a bomb in Gibraltar. The court recognised:

“In carrying out its examination under Article 2 (art. 2) of
the Convention, the Court must bear in mind that the
information that the United Kingdom authorities received
that there would be a terrorist attack in Gibraltar presented
them with a fundamental dilemma. On the one hand, they
were required to have regard to their duty to protect the
lives of the people in Gibraltar including their own military
personnel and, on the other, to have minimum resort to the
use of lethal force against those suspected of posing this
threat in the light of the obligations flowing from both
domestic and international law.” [para 192]

“... in determining whether the force used was compatible
with Article 2 (art. 2), the Court must carefully scrutinise,
as noted above, not only whether the force used by the
soldiers was strictly proportionate to the aim of protecting
persons against unlawful violence but also whether the
anti-terrorist operation was planned and controlled by the
authorities so as to minimise, to the greatest extent
possible, recourse to lethal force.” [para 194]

“[T]he use of force by agents of the State in pursuit of one
of the aims delineated in paragraph 2 of Article 2 of the
Convention may be justified under this provision where it
is based on an honest belief which is perceived, for good
reasons, to be valid at the time but which subsequently
turns out to be mistaken. To hold otherwise would be to
impose an unrealistic burden on the State and its law-
enforcement personnel in the execution of their duty,



perhaps to the detriment of their lives and those of others.”
[para 244]

[11] Inthe event, the court held that the decision by the soldiers to open fire and use
lethal force was justified on the basis of an honest belief that it was necessary in order
to prevent loss of life. However, it found that there was a breach of the article 2
obligation as a result of the planning and control of the military operation.

[12] In Bubbins v UK [2005] 41 EHRR 24 the ECHR said:

“In carrying out its assessment of the planning and control
phase of the operation from the standpoint of Art.2 of the
Convention, the Court must have particular regard to the
context in which the incident occurred as well as the way
in which the situation developed. Its sole concern must be
to evaluate whether in the circumstances planning control
of the operation outside Michael Fitzgerald’s flat showed
that the authorities had taken appropriate care to ensure
that any risk to his life had been minimised ...” [para 141]

[13] The law on self-defence is uncontroversial and is set out in R v Beckford [1988]
AC 130:

(i) Did the person who fired the shot that caused the death do so with the honest
belief that he needed to use force to defend himself or others from unlawful
violence?

(i)  Was the force used reasonable for the purpose of defending himself or others
from unlawful violence, having regard to the circumstances which he believed
existed at the time?

[14] Section 3(1) of the Criminal Law Act (Northern Ireland) 1967, which was in
force in 1991, provided as follows:

“A person may use such force as is reasonable in the
circumstances in the prevention of crime, or in effecting or
assisting in the lawful arrest of offenders or suspected
offenders or of persons unlawfully at large.”

[15] In Da Silva v UK [2016] ECHR 314, a decision arising out of the killing of Jean
Charles de Menezes by the Metropolitan Police in 2005, the applicant alleged that the
failure to prosecute any of those responsible was a breach of the procedural aspect of
article 2. In particular, it was argued that the authorities ought to have been able to
consider whether the mistaken belief of those who fired shots that the use of force was



necessary was itself reasonable. The Grand Chamber of the European Court of Human
Rights stated:

“In a number of cases the Court has expressly stated that,
as it is detached from the events in issue, it cannot
substitute its own assessment of the situation for that of an
officer who was required to react in the heat of the moment
to avert an honestly perceived danger to his life or the lives
of others; rather, it must consider the events from the
viewpoint of the person(s) acting in self-defence at the time
of those events ... Consequently, in those Article 2 cases in
which the Court specifically addressed the question of
whether a belief was perceived, for good reasons, to be
valid at the time, it did not adopt the standpoint of a
detached observer; instead, it attempted to put itself into
the position of the person who used lethal force, both in
determining whether that person had the requisite belief
and in assessing the necessity of the degree of force
used.” [para 245]

It can therefore be elicited from the Court’s case-law that in
applying the McCann and Others test the principal question
to be addressed is whether the person had an honest and
genuine belief that the use of force was necessary. In
addressing this question, the Court will have to consider
whether the belief was subjectively reasonable, having full
regard to the circumstances that pertained at the relevant
time. If the belief was not subjectively reasonable (that is, it
was not based on subjective good reasons), it is likely that
the Court would have difficulty accepting that it was
honestly and genuinely held.” [para 248]

[16] Rule 16 of the 1963 Rules provides:

“Neither the coroner nor the jury shall express any opinion
on questions of criminal or civil liability or on any matters
other than those referred to in the last foregoing Rule.”

[17] However, this restriction does not prevent findings of fact that, by inference,
point strongly to such liability. In Re Jordan [2014] NIQB 11 Stephens ] adopted the
analysis of Lord Bingham in Jordan v Lord Chancellor [2007] UKHL 14:

“(a)  Ajury in Northern Ireland may not return a verdict
of unlawful or lawful killing: see Rule 16 of the
Coroners (Practice and Procedure) Rules (Northern



Ireland) 1963. This is in contrast to the position in
England and Wales where such a verdict is
permissible provided no person is named.

(b) A jury may find facts, either as primary facts or as
inferences from primary facts, directly relevant to
the cause of death which may point very strongly
towards a conclusion that criminal liability exists or
does not exist.”

[18] Rule 9 of the 1963 Rules provides:

“(1) No witness at an inquest shall be obliged to answer
any question tending to incriminate himself or his spouse.

(2) Where it appears to the coroner that a witness has
been asked such a question, the coroner shall inform the
witness that he may refuse to answer.”

[19] It is noteworthy that, in coronial proceedings, a witness may not decline to
testify on the grounds that they may incriminate themselves nor can a coroner refuse
to permit incriminating questions to be asked. The privilege only extends to refusal
to answer particular questions.

[20] In civil proceedings, it is recognised that the invocation of the privilege may
lead to a court drawing an adverse inference against a witness or party - see
R(Mohamed) v Secretary of State for Foreign and Commonwealth Affairs [2008] EWHC 2048
(Admin) and Manzi v Kings College Hospital NHS Foundation Trust [2018] EWCA Civ
1882.

[21] In the regulatory sphere, the courts in England & Wales have held that
disciplinary tribunals have the legal power to draw adverse inferences from the

silence of an individual charged with breaches of the regulatory scheme to which he
or she is subject (R(Kuzmin) v General Medical Council [2019] EWHC 2129 (Admin)).

[22] However, the learned authors of Jervis on Coroners state (15t Edition, at para
12-97):

“Since it is the right of a person asked an incriminating
question to decline to answer, neither the coroner nor any
jury is entitled to draw any inference adverse to the witness
from the exercise of the right.”

[23] Iproceed on the basis that this is a correct statement of the law. It is significant

that Rule 9 was introduced as part of a parcel of measures to ensure that the
procedures adopted at inquests in Northern Ireland were compliant with the article 2
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obligation. In particular, the previous position that a person suspected of involvement
in a killing could not be required to give evidence was swept away following the
ruling of the European Court in Jordan v UK [2003] 37 EHRR 52. By the time the
reforms came into effect, in February 2002, the issue relating to inferences being drawn
from a failure to answer questions was well recognised. Had the legislature intended
that coroners could draw such inferences in the event of a Rule 9 refusal to answer a
particular question, it could have said so.

[24] This approach also recognises the nature of a coroner’s inquest. It is not a
criminal trial nor a civil action but an inquisitorial process intended to arrive at
findings of fact and answer the statutory questions.

[25] There are therefore three distinct questions arising in a case where lethal force
has been inflicted by state actors:

(i) Did the person opening fire have an honest and genuine belief that it was
necessary to use lethal force?

(i) ~ Was the force used reasonable for the purpose of defending himself or others
from unlawful violence, having regard to the circumstances which he believed
existed at the time?

(iii) Was the military operation planned and controlled so as to minimise, to the
greatest extent possible, the need to have recourse to lethal force?

[26] In E7 v Sir Christopher Holland [2014] EWHC 452 Sir Brian Leveson P observed:

(i) The use of lethal force by state actors must be
subject to “the most detailed and rigorous
examination”; and

(i)  The requirement that “the examination must be
prepared to consider every perspective. Those
perspectives include a full recognition of the
enormous challenges facing the police along with
the urgency and almost instantaneous decision
making required of the highly trained officers
involved.” (para [1])

Chapter 3
The Security Forces in Northern Ireland in 1992

[27] In my findings in the Coagh inquest (In the matter of an inquest into the deaths of
Lawrence Joseph McNally, Anthony Patrick Doris and Michael James Ryan [2024]
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NICoroner 22) I set out at paras [21] to [29] the structure of the security forces
operations at the relevant time. In summary:

()

(viii)

[28]

RUC played the lead role in security operations, with the ability to call for army
support when necessary;

The RUC was divided into three regions - Belfast, North and South - with each
having a corresponding Special Branch (‘SB’) region, headed by a RHSB
holding the rank of Detective Chief Superintendent;

The South region was based at Mahon Road, Portadown and the RHSB was the
late Frank Murray;

Each RHSB had a Tasking and Co-ordination Group (‘TCG’), made up of both
police and military personnel, to help manage the process of exploiting
intelligence;

The HMSU was a specialist unit within the RUC which took part in rapid
reaction and anti-terrorist operations;

TCG also had the option of SMU involvement. If the SMU were involved, then
HMSU would provide support;

If intelligence became available which TCG determined could be exploited, it
would discuss potential operations with Liaison Officers (LOs) within both the
HMSU and SMU. These units would then put forward proposals to the TCG
which could either be accepted or rejected. It was open to a unit to decline a
task if it was perceived that it could not be carried out effectively or safely;

If a proposal were accepted, TCG would seek permission from RHSB and the
Regional Assistant Chief Constable ('RACC’) to carry out the operation. When
the relevant permissions were in place, a written Tasking Sheet would issue
containing the details of the operation including its name, the location, aim and
objectives, time frame, the units involved and the necessary intelligence. If the
operation engaged the SMU, then internal permissions also had to be obtained
through the military chain of command;

The operations themselves were run from the TCG Operations Room at Mahon
Road but the tactics and activities on the ground remained a matter for the unit

carrying out the operation.

The inquest heard evidence from P19, who was a Detective Inspector based at

TCG Mahon Road at the time of the operation in question. He described how TCG
was running multiple counter-terrorist operations on a daily basis. Surveillance was
being undertaken by four close observation platoons, as well as by SB and the SMU.
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On any given day between five and ten tasking sheets could issue in what was a
volatile and unpredictable situation.

[29] Colonel A, the Commanding Officer (‘CO’) of the SMU in Northern Ireland in
1992 gave evidence that the SMU was composed of a number of specialist sub-units
including units which provided capabilities in covert surveillance (the surveillance
sub-unit), arrest and detention (the reactive sub-unit), air support and technical
support. Each sub-unit had an Officer Commanding (‘OC’), who usually held the rank
of Captain who would report to the OC of the SMU (usually a Major).

[30] Colonel A or the OC of the SMU, generally reported daily to the Commander
of Land Forces (“CLF”). On Friday he, the OC of the SMU and occasionally the OC of
a particular sub-unit, briefed the CLF and occasionally the General Officer
Commanding ("GOC") with an overview of the week’s operations.

[31] The planning and control of specific SMU operations for arrest and detention
was the responsibility of the OC of the reactive sub-unit in conjunction with his team
leader or ground commander. Any plan which involved the arrest of terrorists
required to be approved by the CO and by either CLF or GOC.

Chapter 4
Training and the Yellow Card

[32] Colonel A, the CO of the SMU in February 1992, gave evidence that every
soldier in the SMU was trained in the “Yellow Card” and this was consistently referred
to in briefings. The soldiers underwent scenario training in the application of the
Yellow Card rules as part of their pre-deployment training for Northern Ireland.

[33] Soldier F was responsible for training within his SMU sub-unit. He stressed
that the scenario training focussed principally on making arrests and ensuring that
soldiers understood the rules of engagement. There was always a need to plan for
contingencies and respond to the particular threat which was being presented.

[34] The Yellow Card in force at the relevant time stated as follows:

“INSTRUCTIONS FOR OPENING FIRE IN
NORTHERN IRELAND

General Rules
1. In all situations you are to use only the minimum

force necessary. FIREARMS MUST ONLY BE USED AS A
LAST RESORT.
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2.

Your weapon must always be made safe that is NO

live round is to be carried in the breech and in the case of
automatic weapons the working parts are to be forward,
unless you are ordered to carry a live round in the breech
or you are about to fire.

Challenging

3. A challenge MUST be given before opening fire

unless:

a. To do so would increase the risk of death or grave
injury to you or any other person

b. You or others in the immediate vicinity are being
engaged by terrorists.

4. You are to challenge by shouting:

“ARMY: STOP ORI FIRE” or words to that effect.

Opening Fire

5. You may only open fire against a person:

a. If he* is committing or about to commit an act
LIKELY TO ENDANGER LIFE AND THERE IS NO
OTHER WAY TO PREVENT THE DANGER. The
following are some examples of acts where life
could be endangered, dependent always upon the
circumstances:

(1)  Firing or being about to fire a weapon;

(2)  Planting, detonating or throwing an
explosive device (including a petrol bomb);

(3)  Deliberately driving a vehicle at a person and

there is no other way of stopping him*

b. If you know that he* has just killed or injured any

person by such means and he* does not surrender if
challenged and THERE IS NO OTHER WAY TO
MAKE AN ARREST

*”She” can be read instead of “he” if applicable.
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6. If you have to open fire you should:

a. Fire only aimed shots.
b. Fire no more rounds than are necessary.
C. Take all reasonable precautions not to injure anyone

other than your target.”

Chapter 5
The Scene

[35] The former RUC station in Coalisland was located at the bottom of Platers Hill
in the town. It has now been demolished and replaced by an apartment building.
St Patrick’s Church at Clonoe is situated to the east of the town, about 1.6 miles or five
minutes’ drive from the old police station. The route takes one along the Annagher
Road, past Coalisland Fianna GAA club, to the junction with Moor Road, known
locally as Dernagh crossroads, then onto the Mountjoy Road. The church can be
accessed either from the Mountjoy Road or the Cloghog Road to its car park. At that
time, on the opposite side of the Mountjoy Road, was a dwelling house and sheds
belonging to the McGrath family.

[36] The church fronts the Mountjoy Road for approximately 150 metres and adjoins
the Cloghog Road to its west side for about the same distance. The car park is to the
south of the church and the southern boundary, some 70 metres long, consisted of a
hedgerow, of varying density and height, and a post and wire fence. There was a gap
of some two paces between the hedge and the fence. The hedgerow was located at a
distance of approximately 60 metres from the rear of the church.

[37] The chapel itself was set back about 28 metres from the Mountjoy Road. On
the opposite side of the Cloghog Road is a graveyard.

Chapter 6

The deceased

[38] Kevin Barry O’'Donnell was born in Dungannon on 24 March 1970 and was
aged 21 when he died. He was convicted at the Old Bailey on 15 March 1991 of

weapons offences for which he was sentenced to nine months in a Young Offenders
Centre. He was then served with an Exclusion Order and returned to Northern
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Ireland. In April 1991 he was charged with possession of firearms with intent but this
charge was subsequently withdrawn.

[39] Patrick Vincent was born in Dungannon on 17 July 1971 and was aged 20 at the
time of his death. He had a criminal record for minor public order matters and driving
offences. There was no intelligence linking him with PIRA and his family refused to
allow any paramilitary trappings at his funeral.

[40] Peter Clancy was born in Dungannon on 31 October 1970 and was 21 when he
died. He had no relevant criminal record.

[41] Sean O’Farrell’s date of birth was 20 September 1969 and was aged 22 at the
date of his death. He had no relevant criminal record. He had been jointly charged
with Kevin Barry O'Donnell in April 1991 with possession of firearms with intent but
this charge had been withdrawn.

[42] PIRA issued a statement on 17 February 1992 stating that the four deceased
were members of the East Tyrone Brigade and on active service at the time of their
deaths. The statement said that one of the volunteers had his hands in the air at the
time he was shot.

Chapter 7
The Intelligence and Planning of the Operation

[43] SB had intelligence in July 1991 relating to the involvement of Kevin Barry
O’Donnell and Peter Clancy in the wake and funeral of Tony Doris, who had been
shot and killed by the SMU at Coagh.

[44] Further intelligence reports in September 1991 linked both O’Donnell and
Sean O’Farrell with an armed robbery at a hotel in Cookstown. In the same month

Clancy and O’Farrell were reportedly involved in a bomb attack on police in
Coalisland.

[45] In October 1991 it was reported to SB that PIRA was planning an attack on a
security force base in Tyrone, possibly using a lorry. In November 1991 information
was received to the effect that the East Tyrone Brigade was planning “a spectacular
attack.”

[46] O’Donnell, O’Farrell and Clancy are all named as PIRA members in intelligence
received by SB between November 1991 and January 1992.

[47] On 3 February 1992 SB was in receipt of intelligence to the effect that East
Tyrone PIRA was planning attacks in the Dungannon/Coalisland area. On
12 February a message stated that recces had been carried out at Coalisland RUC
station by PIRA and that some sort of attack may be imminent.
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[48] At 1730 hours on 14 February SB records that East Tyrone PIRA had a series of
attacks planned which were believed to be “at an advanced stage.”

[49] The following day, information was received to the effect that East Tyrone
PIRA was planning a number of attacks on 15 and 16 February and those involved
would include Francis McNally, Kevin Barry O’Donnell, Joseph Gerard Bell,
Pick Donnelly, Kevin Coney and Patrick Vincent. Specifically, it was recorded:

“A heavily armed gun team, armed with a 12.7 heavy
machine gun and 3 AKM rifles, will attack Coalisland RUC
station from the grounds of the chapel opposite the
station.”

[50] This intelligence also noted that Francis McNally was to arrange for the
handover of ammunition for the weapons and that the heavy machine gun had been
supplied by Cappagh PIRA prior to 14 February 1992.

[51] On 16 February 1992 further intelligence was received to the effect that PIRA
had a major operation planned for that night. The detail provided stated:

“The attack planned by PIRA on Coalisland RUC station
for 16.2.92 is to be mounted from Clonoe Chapel car park,
Coalisland. The 12.7 heavy machine gun is to be mounted
on a hi-jacked lorry and is to be fronted into Coalisland
Chapel car park by 3 gunmen carrying AKM rifles.

A number of vehicles will be at the car park at Clonoe
Chapel after the attack to convey the weapons and
personnel to a safe house.”

[52] All of the available intelligence emanated from SB and the consistent position
of all witnesses was that other agencies, including the SMU, did not see the written
intelligence materials. The military was therefore dependent upon SB for the
information received regarding any potential attacks.

[53] Colonel A gave evidence that he met with the RHSB, Detective Chief
Superintendent Murray, and other members of TCG on either 13 or 14 February 1992
at which time he was informed of a possible attack on Coalisland RUC station using a
heavy machine gun. On 15 February, in a follow up call, he was told that the heavy
machine gun may be a DShK mounted on a lorry.

[54] Colonel A recalled a request being made by Captain A, the OC of the SMU
reactive sub-unit, whose role was to formulate a plan for the task, for reinforcements
in the form of additional personnel.
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[65] Colonel A was asked to attend a meeting on 16 February at RUC HQ but having
arrived at this location was informed that his attendance was not required. Some time
later that day he was briefed by Captain A in relation to the plan which he recalled
involving the SMU reactive sub-unit detaining the PIRA personnel when they were
occupied with the task of mounting the 12.7 mm weapon onto the truck in the carpark.
He was clear that he was not informed of any intention on the part of the PIRA
operatives to return to Clonoe after the attack on the police station.

[56] Soldier AV was the LO for the SMU reactive sub-unit. He was in daily contact
with TCG South at Mahon Road. When briefed by SB, he passed this information onto
Captain A as the OC of the sub-unit. He himself had no role in the planning of
operations or decision making processes.

[57] He gave evidence that SB provided information on a strict ‘need to know’ basis.
In the Clonoe case, it was furnished on a drip feed and he was not privy to the SB50
intelligence reports themselves or the detail contained within them. In particular, he
did not recall any names being provided by SB. He could not say why such
information might be withheld from the SMU.

[58] The evidence of Soldier A was that several days before 16 February 1992 he was
informed that information had been received relating to an attack on Coalisland RUC
station. He attended TCG South in the company of Captain A and a discussion took
place concerning a gun attack on the station which may have involved a heavy
machine gun.

[59] A meeting then took place of the reactive sub-unit to brief its members on the
potential task. Soldiers A and F, the ground commander and his 2 I/C respectively,
carried out reconnaissance the following day at the RUC station and a decision was
made that it was not possible to devise a plan to foil such an attack due to the
topography of the area and the limited information available.

[60] Subsequently, additional information was provided concerning a potential
forming up point and Soldier A carried out further reconnaissance. This assessment
was to the effect that, if Clonoe chapel car park was the chosen point, it may be
possible to formulate a viable plan to intervene and arrest those responsible.

[61] Soldier A gave evidence that, close to the time of deployment of the SMU, it
was confirmed to him by Captain A that Clonoe chapel car park was indeed to be the
forming up point. In the patrol report, prepared in the aftermath of the shootings, it
states:

“1800hrs - Changes. Now to concentrate on the FUP in the

chapel car-park and react when they form up for the
attack.”
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[62] The evidence of each of those in the SMU who planned this operation was that
they did not know:

(i) The number of PIRA operatives who would be involved;
(i)  The identities of the PIRA operatives;

(iii) The vehicles which they would use;

(iv) The weapons which would be available to them;

(v)  The time at which the forming up would take place; and

(vi)  That there was any intelligence to the effect that the operatives would return to
the car park at Clonoe after the attack.

[63] P19 gave evidence that he recalled the car park at Clonoe was to be the forming
up point for an attack to be carried out by East Tyrone PIRA. He was well aware of
Kevin Barry O’'Donnell, a man he described as a “very active terrorist” and the
“driving force” behind the IRA in Coalisland. He knew that he had served a prison
sentence for weapons offences in England.

[64] CP8, a Sergeant in HMSU, stated that he attended a TCG meeting around 3pm
on 16 February when he was told the staging point for the PIRA attack was to be
Clonoe chapel. He said that the names or numbers of PIRA members involved were
not disclosed to him.

[65] Captain A was excused from giving evidence to the inquest for medical
reasons. He made a statement on 24 September 1992 in which he says that, in light of
the intelligence received, he made Soldier A aware of his plan to arrest the terrorists

involved and prevent the attack on the RUC station. The plan entailed:

(i) Soldier A was directed to go to the chapel with a patrol, take up position and
monitor the area for terrorist activity;

(ii) The hedge line adjacent to the car park was identified as the only suitable
position from which to do so, albeit the cover was poor;

(iii) If persons arrived who appeared to be terrorists, preparing to carry out a
terrorist attack, they must be arrested;

(iv)  The use of firearms by Soldier A and his patrol was to be governed at all times
by the Yellow Card;

(v)  Other mobile patrols were to be in the vicinity to assist if required; and
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(vi)  The actual physical deployment of the patrol at the locus was a matter for
Soldier A, in order to ensure their safety.

[66] In his evidence to the inquest, Soldier A outlined three options which were
considered:

(i) Using vehicles to stop and detain the terrorists in transit including the use of
roadblocks. This was rejected as no information was available as to which
vehicles the terrorists might use, where they may come from or by which route;

(i)  Detaining the terrorists prior to their commencing the journey to the Clonoe car
park. This was rejected as no information existed as to their whereabouts;

(iii) Intervening and detaining the terrorists as they formed up at the car park. This
was regarded as the only viable option.

[67] Soldier A stated that he proceeded to formulate a plan, taking into account the
ground at the carpark and the requirements in respect of vehicles, soldiers and
equipment. This entailed the deployment of:

(i) Soldiers on foot to the area of the hedgerow at the southern boundary of the car
park;

(i)  Soldiers in vehicles on the routes leading to Clonoe chapel;

(iii) SMU LO'’s positioned with the RUC HMSU at TCG South;

(iv) A military air reaction force (“ARF”) as back up support and for the provision
of an outer cordon;

(v) A ground based Quick Reaction Force (“QRF”) to provide an inner cordon -
originally to be regular soldiers but later changed to the HMSU.

[68] The southern hedgerow was identified as the only location from which the
reactive sub-unit could deploy. All members of this team were to carry a standard
Heckler & Koch G3 rifle, save that one soldier would carry a general purpose machine
gun (‘GPMG’), in light of the intelligence relating to the use of a heavy machine gun
by the PIRA unit.

[69] The plan therefore was to close in on the PIRA operatives and detain them as
they assembled and mounted the heavy machine gun onto the vehicle in the chapel
car park.

[70] Soldier A also stated that consideration was given to the use of the SMU

surveillance sub-unit but it was determined not to deploy them due to the lack of
intelligence relating to the identities of the PIRA members who were to carry out the
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attack. It was also recognised that Coalisland was a difficult place in which to conduct
surveillance. If PIRA was alerted, the attack may well have been postponed and
planned for a future occasion when no similar intelligence existed.

[71]  The plan was considered and approved both by the military chain of command
and by the RUC. Colonel A recalled considering the plan as viable and seeking and
obtaining the approval of GOC.

[72] Soldier A drew up a set of written orders which included the following
information:

(i) A general outline of the operation;
(i) A brief description of the ground in question;

(iii) The situation recording the possible approval of a plan and the requirement to
ready kit and equipment;

(iv) The mission to detain terrorists in the carpark;
(V) The deployment of soldiers on the ground, the MSU, the QRF and the AREF;
(vi)  Detailed tasks including listing which soldiers performed which tasks;

(vii) Deployment including details of which soldier was allocated to which vehicle,
how they were to deploy to the ground and by which route;

(viii) “Actions on’ including those to be taken on possible movement of terrorists into
the car park; and

(ix)  Kitand equipment.

[73] These written orders, setting out the precise details of the plan, were not
available to the inquest, presumably because they were destroyed by the SMU. P19
referred to “a policy of the routine destruction of documents