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_v-
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MAGUIRE ]
Introduction

[1]  The defendant in the above proceedings is jointly charged with a large
number of others in respect of events which occurred in Coleraine on 24 May 2009.
The offences alleged against the defendant are those of manslaughter, attempted
murder, grievous bodily harm, assault occasioning actual bodily harm (two separate
counts), criminal damage to a police vehicle and affray.

[2]  The circumstances giving rise to the charges have been helpfully set out in the
prosecution’s skeleton argument prepared in respect of the application here under
consideration. Necessarily the circumstances have been described only in general
terms. The circumstances were these: on the above date two football matches were
being played to decide the fate of the Scottish Premier League. One involved
Glasgow Rangers and one involved Glasgow Celtic. Some of the supporters of the
former in Coleraine watched their team’s match in Scott’s Bar in the town area while
some of the supporters of the latter watched their team at home in the Heights area
of Coleraine. Part of this area is in the nature of a Catholic or Nationalist enclave
within Coleraine which encompasses, inter alia, Somerset Drive and Pates Lane,
both of which feature as within the principal scene of later disturbances.

[3] It seems likely that at least some of the supporters of both teams had been
drinking during the day.



[4] At some point that afternoon at the entrance to the Heights area a number of
nationalist/ Celtic FC flags were erected, it is suspected, by local residents. The police
learnt of these but so also did those who were in Scott’s Bar. It appears that after the
football was over a number of those who had been in the Bar (who might loosely be
described as Rangers supporters) made their way over to the Heights area. This did
not involve more than a few minutes travel time. When they arrived in the area they
proceeded to remove the flags and attack the local residents.

[6] It is the prosecution’s case that what they describe as “a mob” entered the
Heights area and inflicted violence on local residents there. Those in the mob, the
prosecution say, were acting together and were involved in a criminal joint
enterprise. Their purpose, it is alleged, was to engage in serious disorder and
violence. The prosecution say that the defendant was one of the mob and took an
active role in its activities. These activities resulted in the death of one man (Kevin
McDaid), serious injury to another (Damien Fleming) and generalised disorder. The
manslaughter charge and one of the charges of assault occasioning actual bodily
harm relate to the death of Kevin McDaid; the attempted murder charge and the
grievous bodily harm charge relate to serious injury to Damien Fleming. The second
charge of assault occasioning actual bodily harm relates to an injured party called
Peter Neill while the affray charge covers the defendant’s alleged involvement in the
general disorder. The charge of criminal damage to the window of a police vehicle
relates to a discreet incident at Newmarket Street, Coleraine, some distance away
from the alleged location of the other matters.

[6] A feature of the principal incident is that it appears to have lasted only for a
relatively short period of time - around 10-15 minutes. During that period the mob
attacked those local residents who were in its path. The main scene of the disorder
appears to have been a cul de sac off Pates Lane. A number of houses fronted on to
the cul de sac, including No 30, which was the house of Jason Mann.

[7]  The prosecution case against the defendant involves evidence of the general
scene but, in particular, relies on eye witness evidence identifying him as being
present and being involved in what was going on. Ryan McDaid places the
defendant at the scene and describes him attacking Kevin McDaid. He also identifies
the defendant as being in the garden of Mr Mann and as being involved in trying to
kick in the front door of Mr Mann’s house. Leona Whittaker gives an account of the
defendant hitting and kicking Kevin McDaid. Gina Kennedy refers to the defendant
as a “ring leader” and describes him and others at the scene. Damien Fleming, one of
the injured parties, refers by name to the defendant as being there at the time of the
assault upon him or shortly before it. Mark McDaid identifies the defendant as part
of the crowd and refers to him running around and hitting people. This witness
describes the defendant as kicking Damien Fleming when Mr Fleming was on the
ground. He also says that the defendant punched Kevin McDaid, the witness’s
father. Peter Neill makes the allegation that he was assaulted by the defendant at the
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scene. Specifically, the defendant is alleged to have cracked Mr Neill on the side of
head with a bottle. The same witness identifies the defendant as kicking Damien
Fleming. Michael McCormick says that the defendant was shouting abuse at the
nationalist residents and as referring to them as “fenian bastards”. He says he saw
the defendant stomping on Damien Fleming's head when he was lying on the
ground. Daniel Kennedy also identifies the defendant as being at the scene. Christina
Kennedy says that the defendant was part of the mob. In addition to the above
civilian witnesses there is forensic evidence against the defendant. In particular,
when a wooden pick axe handle located at the scene was examined for blood
staining a blood smear was found on it which on testing revealed that the defendant
was the major contributor to it. A further sample of blood from the pick axe handle
also gave a DNA profile which matched that of the defendant. A number of police
refer to the defendant in their statements but these references relate to matters giving
rise to the charge which relates to an incident of criminal damage at another location
- Newmarket Street.

[8] The defendant was interviewed by the police following arrest on a number of
occasions in the aftermath of the events of the 24 May 2009. In his interviews he
replied “no comment” throughout, though he did say that he would not have kicked
a man when he was down. He denied being a member of a paramilitary organisation
and he denied that he would act in a sectarian manner. He made the point that his
family is half Catholic.

[9] Many of the accounts given of the incident refer to the presence at the scene of
Jason Mann who was one of the local residents in the Heights area. As noted above,
he lived at 30 Pates Lane within the cul de sac already referred to. Damien Fleming
and Marc McDaid refer to Jason Mann as being with them during the events they
describe.

The Application before the Court

[10] The application before the court relates to the evidence of Jason Mann.
Unfortunately Mr Mann died on 17 May 2011. His death was unrelated to the
matters with which the prosecution of the defendant is concerned. He had been
interviewed by police on 26 May 2009 and on some later dates. He signed a witness
statement on 1 September 2009. It included the usual declaration of truth. The
statement consists of some nine pages. It describes what he had being doing on 24
May 2009 - the day of the incident giving rise to the charges against the defendant.
Events as they developed that evening are referred to. He referred to some of the
Rangers supporters taking down the flags from the lamp posts. He describes Damien
Fleming being assaulted. He identifies the defendant as running down towards him
and others with a bat in his hand. The mob grew with people coming from other
directions. Bottles were being thrown. At various points the statement contains
references to the defendant. Mr Mann said that at one point the defendant was
leaning over the railings of his house. This must have been within feet of Damien
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Fleming who was on the ground. There was a shouted conversation going on
between Peter Neill who was in Mr Mann’s house and the defendant. In short, Mr
Mann'’s statement places the defendant at the scene, describes him as being generally
involved and refers to him (“I'm nearly sure”) as having a baseball bat in his left
hand.

[11] In its application to the court the prosecution seek to have Mr Mann's
statement of 1 September 2009 adduced at the trial of the Defendant notwithstanding
that it constitutes hearsay evidence.

[12] It is common case as between the prosecution and the defence that the
former’s application meets the tests found in Article 20(1) of the Criminal Justice
(Evidence) (Northern Ireland) Order 2004 (“the 2004 Order”). The evidence would
be admissible if Mr Mann was available to give it; Mr Mann’s identity as the author
of the evidence is clearly ascertainable; and the reason why he is unable to testify is
that he is now dead.

[13] In these circumstances the statement, it is agreed between the parties, is
automatically admissible, but this is not the end of the matter as it is contended on
behalf of the defendant that the court should exclude the statement by reason of
either the terms of Article 30 of the 2004 Order or Article 76 of the Police and
Criminal Evidence (Northern Ireland) Order 1989 (“the 1989 Order”).

[14]  Article 30, supra, in its material part, reads:

“(1) Incriminal proceedings the court may refuse to
admit a statement as evidence of a matter stated if -

(a) the statement was made otherwise than in oral
evidence in the proceedings, and

(b) the court is satisfied that the case for excluding the
statement, taking account of the danger that to
admit it would result in undue waste of time,
substantially outweighs the case for admitting it
taking account of the value of the evidence.”

[15]  Article 76 of the 1989 Order, supra, in its material part, reads:

“In any criminal proceedings the court may refuse to
allow evidence on which the prosecution proposes to
rely to be given if it appears that, having regard to all
the circumstances, including the circumstances in
which the evidence was obtained, the admission of
the evidence would have such an adverse effect on
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the fairness of the proceedings that the court ought
not to admit it”.

The court’s approach to the issue of exclusion

[16] In approaching the issue of the exclusion of what is otherwise an
automatically admissible hearsay statement the court has considered the extensive
case law in respect of this subject. The statement of Mr Mann plainly cannot be
viewed as being in the category of “sole or decisive” evidence whose admissibility or
otherwise would make or break the prosecution of the defendant. Even without his
statement, there is other evidence which tends to support the case against the
defendant, as described above. The case therefore is not one which calls for detailed
consideration of the state of the law as it applies in cases where the evidence at issue
falls into the “sole or decisive” category. Rather, it appears to the court that in a
context such as the present, in considering the issue of exclusion, the court is
involved in an exercise in determining where the interests of justice lie as between
admission and exclusion of the statement. This was the view of Gillen J in R v
Brown [2009] NICC 11. He states at paragraph [13] that:

“The interests of justice seem to me to be a relevant
test.”

In reaching this conclusion, Gillen J appears to have placed weight on the view of
Lord Phillips CJ in R v Cole and Kerr [2007] 1 WLR 2716 where the “interests of
justice” test was linked to an analysis of the factors referred to in section 114(1)(d) of
the Criminal Justice Act 2003, which is the English equivalent of article 18(1)(d) in
the Northern Ireland 2004 Order. While those particular provisions are concerned
with the interests of justice in the context of the admissibility (not the exclusion) of
certain hearsay evidence, both Lord Phillips and Gillen ] regarded them as a useful
guide to the issue now under consideration. This court sees no reason to deviate
from that approach which was not disputed by either counsel when the application
was being argued. However, the court is of the view that the elements to be
considered under Article 18(2) should not be seen as, and were never intended to be,
an exhaustive statement of what may be relevant in considering the issue now under
discussion.

[17]  Article 18(2) reads as follows:

“(2) In deciding whether a statement not made in
oral evidence should be admitted under paragraph (1)
(d) the court must have regard to the following
factors (and to any others it considers relevant) -

a How much probative value the statement has
p
(assuming it to be true) in relation to a matter
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in issue in the proceedings, or how valuable it
is for the understanding of other evidence in
the case;

(b)  What other evidence has been, or can be, given
on the matter or evidence mentioned in sub-

paragraph (a);

() How important the matter or evidence
mentioned in sub-paragraph (a) is in the
context of the case as a whole;

(d)  The circumstances in which the statement was
made;

() How reliable the maker of the statement
appears to be;

(f) How reliable the evidence of the making of the
statement appears to be;

(g)  Whether oral evidence of the matter stated can
be given and, if not, why it cannot;

(h) The amount of difficulty involved in
challenging the statement;

(i) The extent to which that difficulty would be
likely to prejudice the party facing it”.

[18] Other ways of approaching the interests of justice, in the court’s view, should
also be considered. One of these is the well-known triangulation of interests’
principle. This was explained by Lord Steyn in Attorney General’s Reference (No. 3
of 1999) [2001] AC 91 at 118 where he stated:

“The purpose of the criminal law is to permit
everyone to go about their daily lives without fear of
harm to person or property. And it is in the interests
of justice that serious crime should be effectively
investigated and prosecuted. There must be fairness
to all sides. In a criminal case this requires the court
to consider a triangulation of interests. It involves
taking into account the position of the accused, the
victim and his or her family and the public”.



A second principle derived from the Strasbourg jurisprudence is the fair balance
principle. At paragraph [39] of his decision in R v Brown (supra) Gillen ] indicated,
in a dictum this court will bear in mind:

[39] “Finally I bear in mind, as Strasbourg
jurisprudence has recognised, that there is a need for
a fair balance between the general interest of the
community and the personal rights of the individual.
I must not only safeguard the rights of the individual
to have a fair trial, but the interests of the community
and victims of crime must also be respected.”

[19] In the court’s view, the overriding factor when considering the interests of
justice must be whether there can be a fair trial if the hearsay evidence is admitted.
This will involve the court, having considered the totality of relevant factors, making
an assessment which, inter alia, takes account of the disadvantages which flow from
the admission of hearsay evidence and balances these against the advantages which
flow from the admission of the hearsay evidence. It appears to be well established
that in striking the requisite balance the court should take into account what has
been described as the “counterbalancing measures” which are available and which
limit or are intended to limit the prejudice caused by the admission of hearsay
evidence.

The application of the above approach to the circumstances of this case

[20] It is convenient to begin with a stocktake in relation to the nine factors within
Article 18(2) supra.

[21]  Firstly, on the assumption that Mr Mann’'s statement is true, the court readily
concludes that his statement would have substantial probative value in the
proceedings. The statement positions the defendant within the mob and also depicts
him as playing an active role in the mob’s activities, at one point being at the railings
of his house when Damien Fleming was on the ground and an assault on the house
very likely was in progress. Whether the defendant had a role at all in what went on
and, if he had, what all it consisted of are matters at issue in the proceedings.

[22] Secondly, in the court’s view there is other evidence of at least some of the
matters dealt with in the statement. There is other evidence placing the defendant at
the scene which tends to show his involvement in the mob.

[23] Thirdly, the court inclines to the view that the statement, when referring to
the general scene and to the role of named individuals in that context, deals with
issues of importance to the case as a whole.



[24] Fourthly, it seems to the court that the circumstances in which Mr Mann
made his statement are clear. The court understands from the prosecution that he
was interviewed on several occasions by the police as a witness. The court further
understands that at least the main interview with him was video and audio recorded
and that a DVD of this interview - which took place on 26 May 2009 - exists. The
court assumes that Mr Mann’s other interviews were at least audio recorded. Mr
Mann has signed the statement which the prosecution seek to adduce in evidence
and by his signature he has declared to the truth of it. The provenance of the
statement, therefore, is not significantly in doubt.

[25]  Fifthly, the court assesses that the question of Mr Mann’s reliability is a live
issue. It views the matter this way because it appears likely:

(i) That Mr Mann at the time suffered from a significant alcohol problem.
(i)  That he suffered from regular use of cannabis.

(iii) That he was a person who at the time had a criminal record which
included a substantial number of convictions for dishonesty offences.

[26]  Sixthly, the court is of the view that there is no significant issue about how the
statement came to be made. The circumstances of the making of it have been
referred to at paragraph [24] above.

[27] Seventhly, it is clear that oral evidence in respect of the matters which the
statement covers cannot be given because Mr Mann is dead.

[28] Eighthly, the difficulty or otherwise involved in challenging the statement is a
live issue. The defendant can, of course, deny the accuracy of the statement but, it
seems to the court, he can also seek to adduce evidence which has the purpose of
undermining the credibility of the statement maker and which would cast doubt on
the reliability of its contents.

[29] Ninthly, the court considers the extent to which the difficulty in challenging
the statement would be likely to prejudice the defendant is also a live issue.

The live issues

[30] Clearly, what the court has described above as the live issues require further
discussion in this ruling. Before doing so, however, it is worth referring to a number
of helpful passages in recent judgments which the court considers are of assistance
in guiding the court’s assessment.

In a recent case, R v Rodgers [2013] NICA 71 the Northern Ireland Court of Appeal
per the Lord Chief Justice said (at paragraph [19]):
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“Once the hearsay evidence is admissible through one
of the gateways the court needs to examine the
apparent reliability of the evidence and the
practicability of testing and assessing its reliability.
This is because such evidence will generally be
admissible where it is either demonstrably reliable or
capable of being properly tested.”

[31] The court therefore acknowledges that it should consider the reliability of the
statement along with the question of whether it is capable of being properly tested.
The two factors must be looked at together. Support for this is also found in the
decision of the Court of Appeal in England and Wales in R v Riat and Others [2013]
1 Cr App R 2. Hughes L] put the matter thus (at paragraph [5]):

“The written arguments in several of the cases now
before us suggest that this language may be
understood to mean that hearsay evidence must be
demonstrated to be reliable (i.e. accurate) before it can
be admitted. This is plainly not what these passages
in Horncastle say ... This court was far from laying
down any general rule that hearsay evidence has to
be shown (or ‘demonstrated’) to be reliable before it
can be admitted, or before it can be left to the jury.”

The same judge went on to say at paragraph [6]:

“The true position is that in working through the
statutory framework in a hearsay case, the court is
concerned at several stages with both:

(i) The extent of risk of unreliability; and

(i)  The extent to which the reliability of the
evidence can safely be tested and
assessed ...

The availability of good testing material ...
concerning the reliability of the witness may
show that the evidence can be properly tested
and assessed. So may independent supporting
evidence”.

[32] In a later Court of Appeal authority in England and Wales, R v Jabbar [2013]
EWCA Crim 801, Treacy L] stated at paragraph [31]:
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“The essential question for us is whether the judge
was right to conclude that the interests of justice test
was satisfied. It is clear from Riat that Ibrahim did
not require that a judge had to be satisfied that
hearsay evidence was ‘demonstrably reliable” in order
to admit it under the Act. There was no general rule
to that effect.”

Having quoted part of paragraph [6] in Hughes L]’s judgment in Riat, Treacy L]
went on (still at paragraph [31]):

“The court stressed the twin alternatives concerning
hearsay evidence, which is either demonstrating
reliability or is capable of proper testing as referred to
in Horncastle. At paragraph [33] the court spoke of a
need for the evidence to be shown to be “potentially’
safely reliable before it is admitted. It is not the task
of the judge to look for independent complete
verification. What the judge must do is to ensure that
hearsay evidence can safely be held to be reliable by a
jury. This involves considering its strength and
weaknesses, the tools available for testing it, and its
importance to the case as a whole.”

[33] The notion of hearsay evidence needing to be at least “potentially safely
reliable” as a form of minimum standard if it is to be admitted in contrast to the
statement being completely independently verified seems to the court to be a
sensible way to proceed. A judgment of degree will therefore have to be made.

[34] The issue of the tools for testing the reliability of the hearsay statement, it
should not be forgotten, is, in part, dealt with in the statutory scheme of the 2004
Order. In this regard the court draws attention to Article 28. This states:

“28-(1) This articles applies if in criminal
proceedings -

(@) a statement not made in oral evidence in the
proceedings is admitted as evidence of a
matter stated, and

(b)  the maker of the statement does not give oral

evidence in connection with the subject matter
of the statement.
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(2) Insuchacase-

(@ any evidence which (if he had given such
evidence) would have been admissible as
relevant to his credibility as a witness is so
admissible in the proceedings;

(b)  evidence may with the court’s leave be given
of any matter which (if he had given such
evidence) could have been put to him in cross-
examination as relevant to his credibility as a
witness but of which evidence could not have
been adduced by the cross-examining party;

() evidence tending to prove that he made (at
whatever  time) any other statement
inconsistent with the statement admitted as
evidence is admissible for the purpose of
showing that he contradicted himself.”

The reliability of Mr Mann

[35] Asnoted at paragraph [25] above an issue in this case arises about the general
reliability of Jason Mann as a witness. This arises by virtue of the following points.
Firstly, it is alleged that Mr Mann is an alcoholic who died of an alcohol related
illness. Secondly it is said that he was an habitual drug user. In this regard it is
pointed out that his criminal record discloses a number of offences for possession of
cannabis. Thirdly it is suggested that Mr Mann was a person infected by dishonesty
as his record includes around 13 dishonesty offences (out of some 70 convictions).
Fourthly the suggestion is made that Mr Mann was motivated by sectarian hatred.
Fifthly it is said that Mr Mann had a personal animus towards the defendant. The
evidence for this relates to an assertion in the course of his statement by Mr Mann
that he had had arguments with the defendant before. Mr Mann stated that he had
been in jail for threatening to kill the defendant and had received death threats.
While he does not say that it was the defendant who issued these threats he does
recall a particular incident (clearly before the present incident) in which the
defendant allegedly shouted a threat to kill at him when Mr Mann was in Peter
Neill’s flat.

[36] The prosecution, it appears, accept that Jason Mann has had an alcohol
problem. The prosecution also in substance accept that it is likely that Mr Mann was
a cannabis user, judging by his criminal record. The dishonesty offences, since they
arose from Mr Mann’s criminal record, were also not disputed by the prosecution.
Nor was the general claim that Mr Mann might act in a sectarian way or have been
involved prior to the incident in arguments with the defendant.
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[37] The principal submission of the prosecution in this area of the case was that
there was no reason why the tribunal of fact would not be made aware of all of these
matters which it could then take into account in assessing the reliability of Mr Mann.
The exercise would be much the same as the fact finder would carry out in the case
of a witness giving oral evidence. In a case of this nature it could not be denied that
alcohol will or may have played a part or that sectarian attitudes may also have
played a part. These facts do not per se mean that the witness is automatically to be
viewed as unreliable or motivated by spite or animus.

[38] In the court’s view, all of the points above are relevant. A fact finder who is
made aware of each of these points, no doubt, would take each into account in
shaping a view about the general reliability of the evidence giver. The cumulative
effect would, equally no doubt, be considered. However, there is no suggestion in
this case that the frailties of Mr Mann’s character cannot be exposed at the trial and
duly considered. When the character of Mr Mann is looked at in the round it
cannot, in the court’s estimation, be said that the account given in his statement
about the events that evening is bound to be viewed as unreliable. Witnesses who
are beset with alcohol problems give evidence in criminal courts every day. The
same will also be true of witnesses who take drugs. The effect of such activities will
be variable and will be measured in degrees. Furthermore, in our society,
regrettable though it is to say so, sectarianism is an all too frequent element in
everyday life. The use of sectarian insults by one person to others is not uncommon,
especially where there are urban sectarian interfaces, as in Coleraine. The court
strongly suspects that in the present case many of the witnesses who may be called -
on all sides of the events that evening - will be frequent drinkers; will have criminal
records; may harbour sectarian attitudes; and may descend to addressing others in a
sectarian way. The character of some of these witnesses will, it is foreseeable, be
challenged but it will then be for the tribunal of fact to carry out an assessment. The
court sees no reason why the same exercise cannot be carried out in the case of Mr
Mann. While it must be acknowledged that there remains the loss to the fact finder,
if Mr Mann's statement is admitted in evidence in this case, of the ability to observe
cross-examination of the witness in respect of points going to character, in the
presence of evidence of the type which the court considers will be available to
impugn Mr Mann’s general reliability, the court believes the fact finder should not
be seriously disadvantaged.

The reliability of Mr Mann’s account

[39] Distinct from the issue of the reliability of the character of Mr Mann is the
issue of the reliability of Mr Mann’s account - what his statement says. In the
court’s view this element is worthy of separate consideration because what will
ultimately be important is not whether a witness has character flaws but whether,
notwithstanding those flaws, he or she is telling the truth.
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[40] The veracity of Mr Mann’s account can be impugned in a number of ways. It
can be said by the defendant that Mr Mann’s account is inconsistent with that of
other witnesses in the case. An example is that in his account he claims that the
defendant had a pick axe handle in his hand. Other witnesses do not say the same.
They generally make no reference to the defendant being armed with a weapon. It
can be said that there are apparent conflicts between differing accounts given by Mr
Mann himself. An example can be given as to what he saw outside his house that
night in connection with the assault on Mr Damien Fleming. In his statement Mr
Mann gives the impression that he could see Mr Fleming on the ground outside
Mr Mann’s house and being assaulted to the head. But in the course of interviews,
Mr Mann give an account which may be inconsistent with that, in the particular
respect that he said at one point that he could not in fact see Damien Fleming’s head.
It can also be said that the contents of Mr Mann’s account of what he was doing that
day shows that he had consumed large amounts of alcohol and had for many hours
been drinking. This, it may be argued, must affect his reliability as a witness.

[41] By way of response to these points, it may be said that the court should keep
in mind that the incident in question involved a substantial number of people and
involved the movements of a mob over a short, intense but crucial period. What
occurred was bound to be confusing and witnesses may see and appreciate events
from different angles. It would be surprising indeed if every witness’s account
could be viewed as entirely consistent with every other witness’s account. What
counts are the crucial points at which it could be said that Mr Mann’s statement
dovetails with the known evidence of other witnesses. Mr Mann's statement paints
a similar general scene to that of other witnesses. Mr Mann identifies persons
involved, including the defendant, who were identified by other witnesses as being
present. While there may be areas of conflict between the various witnesses of
events that night this does not mean that Mr Mann’s evidence was necessarily
wrong or unreliable. If there are inconsistencies between the statement of Mr Mann
and what he said at interviews these can be exposed and explored before and
assessed by the tribunal of fact.

[42] The court is of the view that the points challenging the reliability of Mr
Mann'’s statement are all points which will emerge in the course of the trial and will
therefore be open for consideration by the tribunal of fact. It can take them fully into
account in determining whether Mr Mann’s evidence is to be relied on. However, in
the court’s estimation there is enough in Mr Mann’s statement to give grounds for
believing that his statement, at least in a broad sense, is accurate. Mr Mann's
account in terms of time and place and in terms of who was present and what
generally was going on has much in common with other statements of evidence
available to the court. As the statement can and will be tested, and any conflicts with
other witnesses can be exposed, and any possible inconsistencies with anything
Mr Mann has also said can be explored at the trial, the court does not consider that
the statement is not at least potentially safely reliable. The tribunal of fact in
assessing Mr Mann’'s statement will be able to take into account the undoubted fact
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that the witness had been drinking throughout the day as this appears on the face of
the statement.

Cumulative unreliability

[43] The court has given attention to the issue of whether the statement might not
be at least potentially safely unreliable by reason both of the issue of Mr Mann’'s
character and motivation and the issue of his accuracy in making the statement. It
considers it should address this issue taking both aspects into account together.
While the court accepts that it is possible that, for example, a person with a sectarian
outlook or a hatred of an individual could deliberately target that individual by
placing him at the scene of an incident when he was not there at all or he could
portray an individual in a way which heightened that individual’s involvement in
an incident, the court is unpersuaded that such a possibility alone should cause the
court to view the hearsay statement of Mr Mann as not potentially safely reliable. In
this case there is clear support for Mr Mann’s identification of the defendant as
being at the scene, as discussed above. But there is also some support from other
witnesses of the defendant being involved in the mob’s activities and in particular
incidents. Even adopting a cumulative approach, the court does not conclude that
there is a sufficient case of unreliability established in this case.

Counterbalancing measures

[44] At paragraph [19] above, the court referred to the need to strike a balance
between the advantages of admitting the hearsay evidence and the disadvantages of
doing so. It is noted that in reaching a conclusion the court should take into account
“counter-balancing measures”.

[45] To an extent, the court has already alluded to such measures when
considering issues of reliability. The ability of the defence to put before the tribunal
of fact evidence about the character, motivation and habits of the statement maker
has already been referred to. So also has been the ability of the defence to expose
inconsistencies between statements made by the statement maker and conflicts
between the statement maker’s evidence and the evidence of other witnesses.
Article 28 has been referred to which provides machinery by which the tribunal of
fact can become appraised of matters which may be used to impugn the witness’s
evidence. In addition, the court reminds itself of the processes of disclosure, both
that between the prosecution and the defendant, and that involving third parties,
which can assist in uncovering or seeking to uncover the truth.

[46] “Counter balancing measures” of relevance do not, however, end with the
above.

[47] The statutory scheme for the admission of hearsay evidence contains an
important provision which it would be remiss for the court not to mention. Article
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29 of the 2004 Order is in the nature of an additional safeguard of general
application. It states:

“Stopping the case where evidence is unconvincing

29-(1) If on a defendant’s trial before a judge and jury
for an offence the court is satisfied at any time after
the close of the case for the prosecution that—

(@)  the case against the defendant is based wholly
or partly on a statement not made in oral
evidence in the proceedings, and

(b)  the evidence provided by the statement is so
unconvincing that, considering its importance
to the case against the defendant, his
conviction of the offence would be unsafe,

the court must either direct the jury to acquit the
defendant of the offence or, if it considers that there
ought to be a retrial, discharge the jury.”

[48] Itis plain from this provision that the judge at trial is under a duty to monitor
both the issue of the importance of the hearsay evidence to the case and also the
issue of how convincing or otherwise that evidence is. If the judge concludes that at
any time after the close of the case for the prosecution both limbs (a) and (b) within
Article 29(1) are satisfied he/she must act in the way prescribed.

[49] While the decision to admit or exclude the hearsay evidence must be made
consistently with the tests and provisions already discussed, the safeguard
contained in Article 29 is of value as it caters for the case where, although there were
proper reasons for admitting the hearsay statement, the actuality of what occurs at
trial sheds a different light on the hearsay evidence and renders it unconvincing.

[50] The presence of Article 29 does not, of course, mean that a judge considering
the admission or exclusion of a hearsay statement should lean towards admission
just because problems can be picked up and resolved later under Article 29, but it
does offer the reassurance that the statement and the role it in fact plays at the trial
will be the subject of careful monitoring by the judge.

[51] Finally, the court reminds itself that another counter-balancing measure

relates to how the judge will ultimately direct himself. As put in the prosecution’s
skeleton argument:
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“The notional jury will be directed in general terms in
respect of hearsay that they have not had the chance
of observing the witness ... [and] will receive a
tailored direction from the judge about the treatment
of hearsay evidence in [the] particular case.”

The notional jury will also be reminded about the inability of the defence to cross
examine the witness.

[52] The court accepts that such notional directions will be of assistance and are in
the nature of a safeguard in a context where a hearsay statement has been admitted
in evidence.

Conclusion

[53] In this case, on its particular facts, the court, having taken into account all of
the above, including the “triangulation of interests” and “fair balance” principles
referred to supra, is of the view that the admission of Mr Mann's statement in
evidence under the 2004 Order will not mean that a fair trial of the defendant will
not be possible. In the light of considering the various counter-balancing measures
to which reference has been made and in the light of the substantial ability of the
court to test the issues of reliability, which have been referred to, the court considers
that Mr Mann’s hearsay statement is potentially safely reliable. It should not, in the
court’s estimation, be excluded under Article 30 of the 2004 Order or Article 76 of
the 1989 Order.

[54] Accordingly, the court rules that the prosecution application to adduce the
hearsay statement of Mr Mann dated 1 September 2009 should be granted.
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