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No 17.  was vaffal admitted and entered by Balvanie, which were great prefumptions that
he was infeft, and by the which he had acknowledged the faid comprifer’s debtor
to be his vaffal. This anfwer was not fuftained to enforce the fuperior to receive
the comprifer in place of his debtor in thefe lands, except he fhewed where the
debtor was feafed therein : For the fuperior might receive a refignation in his own
hands, from one who was never infeft, and when he liked he might enter or not
enter him who refigned, as he thought expedient for his fecurity ; but he not
being infeft, and the comprifing deduced againtt him as having right to the lands,
he ought to thow the fame to the fuperior, and alfo he might receive payment
of his feu-duty from any who would pay the fame ; from whence, it could not
be neceflarily inferred, that the payer was his vaffal.

Clerk, Hay.
Fol. Dic. v. 1. p. 13. Durie, p. 426.
e
1629. March 12. CowmsLIE ggainst E. RoxBurcH.
Igr(;)e i;rgn; A Crarce againft the fuperior to receive a comprifer’s affignee, being fufpen-
4aund,

ded by the faperior, becaufe the comprifer had made another aflignee to that
comprifing judicially, as ufe is frequently to be done; and that affignee had
‘made another affignee, and fo the fame had pafled from hand to hand, and might
be tranfmitted by many affignations, which the fuperior was not holden to ac-
knowledge ; for he afleged, That albeit he might be compelled to receive the af-
fignee to whom the comprifing was legally affigned ; yet, he could not, of law,
be compelled to receive that aflignee’s aflignee, no more than upon his vaffal’s
refignation, he could be compelled to receive him in whofe favours the fame was
made ; which reafon was repelled, {eeing he only received but one vaffal by Vvir-
tue of that compiifing, no other being received thereupon: It was alfo here
found, that the fuperior could not be compelled to receive the comprifer, except
he fhewed that the debtor was infeft; albeit the charger offered to prove,
that his father, to whom he was apparent heir, was infeft ; and alfo fhewed a
decreet of declarator of this fame debtor’s hferent of the fame lands, gifted by
the {ame fuperior to a donator ; in which gift the fuperior had granted, that the
{ame lands pertamed heritably to the faid debtor, and thereby gifted his liferent
thereof, which bferent was declared in favours of the donator. Likeas, the faid
Tliferent right being again returned by the donator to the fuperior, the fuperior
was in pofleflion of the lands by virtue of that liferent, and fo he could not al-
lege that the debtor was not infeft, notwithftanding whereof, it was found, that
the comprifer {hould fhew that the debtor was infeft, feeing the declarator of
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liferent might be againft an apparent heir as well as againft ene infeft ; but this No 1§

declarator was not obtained but as the hferent of a vaifal who was infeft. -

A& Craig. A Alt Nual.eon. Clerk Gibson,
: v Fal. ch . I j) 13. sze,p 436
1632. 7’u{y 10, * Brack against L. PrTMEDDEN.

Oxk Black, upon a comprifing of lands from h1s debtor, charges Pitmedden
to infeft him, as being fuperior of the lands; who fufpending, that the lands per-
tained to him in property, and were fo poﬁ'eﬁ'ed by him, and his authors, thefe
thirty-fix years bypaft, fo that he ought not to be -compelled to infeft any in his
property : This was repelled, and the comprifer. ordained to be infeft, without
prejudlce of Pitmedden’s rlght of the property, *which the Loxps declared
fhould'not be hurt by this inféftment ; but only found, that the comprifer thould
be in that fame ftate, for hxs right, as the author mlght ‘have been, from whom

he comprifed, and Would not Put the parues to dlfpute upon thexr ughts in . this -

Judgmem

A&. Baird. B e '
SRR “Fol. Dic. 9. 1. p, v3. ' Durie, p. 647.

.1636 Mbrcb 1. ScoT against Exiior of Stobs.

MARGARET Scor ‘having compnfed Iands and chargmg Gavm Elhot of Stobs
as fupenor to infeft her ; who fufpendmg, that he was hetitable proprietor of the
fald lands, and had acqulred the right from thofe Who, and their authors, have

' ever been hemtable prOPI‘letOI‘S ; neither was any of his. authors, or himfelf, fu- -

penor af'any time to that perfon, from whom fhe had compnfed the lands, nor
ever Iiad acqun'ed any right from that perfon, of whom her alleged debtor is al-
leged to have holden the faid lands ; _and it is agamf’c reafon, that he fhould be

compelled tobgramt a warrant to feafe any in his heritage, whelc there is no nghtv

of fuperlorlty derived in his perfon, nor yet of property,, from thofe who aré al-

leged to be fuperiors to the comprifer’s debtor, but flows aliunde from other per-
fons ; notwithftanding whereof, the létters. were found-orderly “proceeded, and

the allégeance was repelled but the Lorps declared, that the infeftment, which
the compnfer fhould receive from this fufpender, being dane for obedience of this

fentence, fhould be always without prejudlce of the fupemors right of property

prout de jure, and that the“reby his right ‘thould not be hurt; and it” was thought

he could not be a lofer, receiving a year’s duty for the lands, and bruiking the

Iends alfo, if he-had a better right ‘theréto than the comprifer.-
Vou. L GCec

TItem, In this

‘No 19.
The law of

the above
cafes altered,
and the {upe-
rior obliged
to infeft the
apprifer,with»
out infiruct-
ing his au- 1
thor’s right,

No 2o0.
Superior muft
receive the
apprifer, féd
falwvo Jure cu-
Juslibet et fus.



