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NQ 8*5 denied, and cannot be inferred by any presumption, but a positive probation ;
neither is the husband liable for diligence to execute the testament, but only for
giving his concourse to his. wife,

Tue Lorps found, That whatsoever the wife mtrom1tted with as executrix,
behoved to be divided, and she or her husband could only retain a third part
thereof for her own interest. They found also that it was presumed that the
whole inventory was meddled with by the wife and husband, unless the defen-
der did instruct in whose hands it was, or that it was exhausted, or diligence
done ; but did not determine that point, whether the husband would be liable
for diligence with and for his wife, as to what should be proved not uplifted,
but remaining in the debtor’s hands.

Fol. Dic. v. 1. p. 391. Stair, v. 2. p. 257.
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No 86 16496. February 11. M:QuarL against NI'MiLLan.

A pursurr being intented against the wife as universal intromitter to a de-
funct, and her husband pro interesse ; and the wife having deceased, it was
found, that the husband should not be liable, unless it were proved that he had
intromission with the same goods; upon the intromission with which the former
pursuit was intented against his wife.

This was not without difficulty ; and upon debate amongst the Lorps, though
it was not the present case, yet the Lorps inclined to be of the opinion, that the
husband, having gotten a tocher ad sustinenda onera matrimonii, if the wife had
any other estate, whereunto the husband had right jure mariti, he should be li-
able in quantum locupletior.

Reporter, Newoy. Clerk, Robert Hamilton.
Fol. Dic. v. 1. p. 391. Dirleton, No 332. p. 159.

SECT. IV.

Only subsidiarie liable after the dissolution of the marriage, al-
though Jucratus.

'1629. March 28. MaTHESON against WARRISTON.
No 87.
‘:u:f)s:gd James MatHeson convened Margaret Crawford his mother, who was tutrix-

testamentar left to him by his father, and Thomas Kincaid of Warriston, her
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husband,: for his interest, ta:make bim payment of the dutigs of cettain reres
m Broughton belonging to hire, and :whezewith- shel intromitted during all the
_ timeof his minodity as tutnixse Meged, That after.her fivst hushsend’s deseass
she wps married ezetain years:to Thomas Kay, who intremitted as, her hushaad
with these duties ; in respect whereof his heirs and executors were oaly cons
veneable for these years, ,gsnd not her husband who now is. —Replzed She having
once intromitted as tutrix, and after her marriage with Thomas Kay continued
that sdivie intromission, she must be liable for the duties of these years, and her
present husband ; quia que se gessit pro tutrice, ef qui se gerit pro tutore, tenentur
in omnibus et per omnia tanguam tutor. Tue Lorps found, That the pursuer

ought first to discuss the heirs- and executors of Thomas Kay for the duties of

thcse Jears ;. after whlch lf 1hey were | not responsgl he mlght havc hls recourse

,,,,,

Eol ch fu 1 'p 392. .gpozwwaaa‘ (’I’UTDR &:ptmnon)p 346
' *,** Durie reports the sime casg : |

A's0N pursuing hxs‘xhothér, who was made his tutrix, and her present hus-
band with Whom she. Was rp,arned the tune of - thq pursult for payment of the
years, in Wthh she was mafﬂeémﬂeeoﬂd hasband in these years 3
and the present third husband alleging, That he could not be convened for these
years wherein she was married With ' another husband, seeirig that husband in-
tromutcd Wlth thc m;plls e,s}at;e the§e RS, and whose, hexrs and executors
ought to. p,ay the same to. hxrp, é‘(nd nght to be’ caﬂeﬂ t‘here‘fpr and not thlo
third husband ; specxally sec\ng the wife~having’ married, that husband, she by
that second marriage fell from her tutory, and by the taw was removed there-
from, whereby the i intromission had by her or her husband could not be ascrib-
ed to her tutory, but thp hnsband’s,. hmrs or executors ought to be answerable
therefor. Tue Lorps found, That this third husband now defender, could
not be convened for any ‘wirvmissie#h#dby the wife, or her second husband,
in these years wherein they had intromission the time of their marriage, before
that the heirs and executors of that second -husbard were calfed and discussed 3
whom the Lom)s found, that the n;mg)r ought to pursue therefox, frzma loco, and
d;scuss them hefote he co,u’la have any achOn agamst the wafé ‘oF her thxrd hus-
band fg; ;hc same ; ,and found that 1f it. sthIa be tried by that pursuit, and
dlscussmg of them, that they should be found ton solvendo, and that no pay_

ment might be recovered from them, that then the mxnors action agamst the-

wife'and her third husband should revive and conva!esce to him; ‘also the Lorps
foundg that the said thxrd husband, and his wife, might be convened for the in-
tromission had by her in these years which preccdcd her second marriage, and

wherein she was then tutrig, after the decease of hﬁs’xsmd first lmasband, father

to the pursuer, and which pursuer was her awn son, for which years the action
Vor. XIV- 33 B

No 87
found sub.
sidiattie liable,
for intromis-
sions of his
wife as a tu-
trix, while
she had a for-
mer husband.
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was found proper to the pursuer against -his said mother, and against.her daidl
present third husbanid ; and that'it. was: et necessary for him to! pm:sue ‘the hiéirs:
and executors of the second husband’ therefor,-seeing the action was proper as
gainst herself, she being then tutrix in these years and consequently agamsh,
herpresent hugband. .

. Act e Aucm, Clerk Seor,

D ur, Ws 2 4;4.1
1663‘ Februarj 18: .. DuNBaR against. LapY. ‘Fmvsﬁk.‘

A HUSBAND bemg pursue& for the price. of moVeables 1ntrom1tted With by hxs'
wife, allgged, That her. former husband. had, got ‘thesé moveahles, and "his “sut-
cessor should be liable, at least, in the first placé 3 ~which was' repel]‘ed without -
prejudice to the present husband to pursuc thc SuCCessors. of the former husband
for repetition, @ accords,
. .Fgl.,,.Dic. 7. 1, p,fig,’gg,,;“ﬂ Stair.

- %l See this case case, No 5r p 2367
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;678 _’fanuary 2 3, ‘ WILK,IE égéin}f 'Svrﬁ\ﬂi;;’—f;’l .
AFTER the wxfe s death the husband though decree had been taKen agamsg
him, is not l1ab1e for her’ debts although lucratur by the marnage until her req
presentatives be first discussed. o
Fol ch. v. I p 392. Stair.’

x Scc this case, NOCSO.p 5863, .ﬂ

EVR TR

1683. Fébrdar_y 27. EarL of LeveN against MoNTGOMERY.

A nusBaND being convened for payment of his defurict wife’s moveable debts,
in quantum factus erat. locupletior, the Lorps found the husband liable subsidiurie
en]y, the heritable ‘estate being first discussed and exhausted, in regard that the

jus mariti being equivalent to an assignation inser vives, the creditors could have

no ground of quarrel $O- long as there was sufficiency remammg for theu‘ pay-

ment.
Fol. ch v. I. p 392. P Falconer, ez

S

LAl See thxs case, No 43. p. 3803 and No 41. p. 3217





