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he could not aflign it to any ftranger, nor apply it to any other ufe but the {pe-
c1ﬁc deftination of his fecond Lady and children, who did not rcPrefent him in

t ; but on his exercifing the faculty, it became a debt, and the children of the
fecond marriage creditors for it. ‘TueE Lorps found it perfonal, and therefore
preferred the children to the creditors ; though in moft cafes creditors are more
favourable, and that it might open a door to fraud ; but the Lorps could not
evite the jus quafitum that feemed here to ayife to the fon of the fecond mars:
riage.

Then Kinfauns alleged, That, however the Lords had found him liable for the
principal fum, yet it could bear no annualrent, which is enly due ex Zge vel
paclo, neither of which took place here; fo that it could never bear annualrent
till it were uplifted, or he denounced for payment.—Anfwered, The nature of
the faculty and provifion imports annualrent; for 20,000 merks being provided
for a wife of a fecond marriage and her children, that muft neceffarily be undex.
ftood to be to her in liferent, and to her fon in fee ; and a provifion even to a
baftard daughter was found to bear annualrent, though not mentioned, 2 sth
June 1664, Margaret Inglis contra Inglis, (infra, b. t.) The Lorbs found this
fum bore annualrent from the firft term after the diflolution of the marriage by
Kinfaun’s death, for the relié’s ufe, even as fhe entered to her other liferent.

‘ Fol. Dic. v. 1. p. 37, Fount. v. 2. p. 50.

19733. June 16. MiLLER against SiNcLaIR and Murray.

OxE, in his contra® of marriage, bound himfelf to provide a certain fum to
himfelf and {poufe, in conjun& fee and liferent, and to the heirs of the mar-
riage ; but, in cafe of his predeceafing without heirs of the marriage, his fpoufe
was to have power to difpofe of the fum : This event happened, and the quef-
tion occurred, whether the fum bore annualrent, which would entitle her fe-
cond hufband to the jus mariti only? No annualrent was flipulated in the con-
trat ; but it was argued, That the provifion of liferent was virtually a ftipulation
for annualrem -Tue Lorps found the fum hentable and that it fell not un-
der the jus mariti of the fecond hufband.

Fol. Dic. v, 1.p.37.

—

1630.  Fuly 21.

UmMQuHILE Robert Vallange, burgefs of Glafgow, in his teftament, nominated
his {poufe tutrix to his bairns, and other two friends with her ; who alfo nominate
her executrix teftamentar ; Dby virtue whereof, the intromits with his goods and
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gear, and before year and day, marries Dr Forrefter, whereby her tutory ceafes ;
yet fhe continues intromiffatrix for the fpace of three or four years after the mar-
riage. The other two tutors obtain bond of Dr Forrefter, that he fhall be count-
able for his wife’s intromiffions: They. charge him, conform to his bond, for the
fums intromitted with by his wife, and for the annualrent.—He fufpends, alleging
" he ought not to pay annualrent, becaufe his bond bore not the fame per exprqﬁzm
TrE Lorbs ordained him to be countable for the annualrents.
Fol. Dic. v. 1. p. 38. Auchinleck, MS. (TUuTorR.) p. 205.

ANNUALRENT due ex mora.

1673. February 11. Surtu against WaucH.

In a purfuit at the inftance of Robert Smith againft Mr John Waugh, referred to
an auditor, this query was reported, whether annualrent was due after denuncia-
tion, albeit the horning was not regiftrate, and fo was alleged to be null by the
act of Parliament.

"Tue Lorps found, That albeit the want of reglﬁratmn dld annul the horning
as to efcheat, by the old a& of Parliament ; yet that it was not null as to infer-
ring annualrent by the a&t of Parliament 1621, bearing exprefsly annualrent to
be due from the date of the denounciation, without any mention of regiftration,
and annualvent being very favourable after- all diligence, which is due in moft
nations by delay or litifconteftation, and with us is not due but by paction, even
not by {entence, but only by horning and denunciation, wherein the debtor hath
no reafon to object againft the creditor’s favour, in not regiftrating him at the
horn, to make his efcheat fall. : -
Fol. Dic. v. 1. p. 38. Stair, v. 2. p. 171,

1663. _')’anuary 26. Grorce Hurcison agaimt Drexson of Lonehead.

GEORGE Hu"rcmsaN purfues Dickfon, for a fum of money, and for the armual-
rent fince the demunciation of the horning ; whereupon the defender anfiwered,
'That the horning was only at the market crofs of Edinburgh, where the defen-
der dwelled not, and {o was null, and could not give annualrent.—It was anfwer:
ed, That albeit fuch hornings be not fufficient for an efcheat, yet they are fuffici-
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