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worse estate than where spuilzie is pursued ; for, in spuilzies, the quantity, of
necessity,” must be proved, either by witnesses, or the pursuer’s ocath or the

defender S.
Clerk, Gibson.

Fol. Dic. v. 2. . 427.  Durie, p. 195.

1629. January 18. Earw of GALLO.WAY against GoRrpoN.

The Earl of Gailoway pursues certain parishioners of Mochron for payment of

a certain quantity libelled against each person of rental-bolls, whereof they had

been in use of payment divers years before the year libelled ; at least, such prices
as the pursuer and the said persons occupiers of the said lands libelled could agree
upon ; which alternative, viz. the last part, was not found relevant to bind upon
the defenders use of payment of rental bolls ; but the Lords ordained the pursuer
to give the greatest price that he could prove was paid to him any year before the
year contained in his libel. The reason was, because it might be that the rental
bolls claimed were more than the true avail of the teind; and seeing the pursuer
might serve inhibition, and obtain the worth of his teind that way, it was not
eqmtable to draw upon them the payment of rental-bolls because they had been

in use to pay a sum but small for their teind. o
Auchinleck MS. p. 202,

1630. June 10. ViscouxT of SToORMOUNT against Mr. WiLrLiam HuNTER.

In a pursuit for payment of rental bolls of teinds, being elided by a tack, for
payment of the bolls therein contained, and it being replied, that since the tack
the defender had paid other qualities of victual, divers years, than the species
contained in the tack, viz. wheat, whereas the duty of the tack was bear, where-
by the pursuer alledged, that the defender had prejudged his tack, either to make
it fall, or at least to make him subject, during the years thereof to run, to pay
that same quahty, and sort of victual, which he has been used to pay the preced-
ing years, since the said tack ; this reply was not respected, but the exception
notwithstanding thereof was sustained ; for the Lords found, that the tack was
not prejudged by the tacksman’s payment of other sorts of victual, than was con-
ditioned by the, tack, the change of which quality derogated net to the tack,
neither did the said payment bind the payer, to pay the quality which he paid
for any bygone years, or for any years of the tack to run, there being no condi-
tion alledged, that the like payment should be made in time coming ; and so the
concession acknowledged by the defender of the said change of the quality of by-
gone years, was not found sufficient to oblige him to continue in that payment
in time coming; but if the tacksman had paid a greater dut} in quantity tham
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his tack duty, it is commonly estimated to be prejudicial to the tack, the same bein
proved by writ or oath ; which wanted not the same scruple, for the tacksman
may, upon many considerations, pay more than he is oblidged by his tack, and
yet have no purpose but to keep his tack in integrity ; as when the setter may
become depauperat, or when the tacksman has made an easy purchase, or other-
wise may be moved voluntarily to do more than he can be obliged to do in law;
in which case it were hard Lis tack should fall, for his kind dealing: But where
this is admissible, it would appear necessary to be alledged and proved, that that
payment of a greater quantity was expressly conditioned betwixt the parties to be
made for the lands, or teinds set in tack, and consented to betwixt them, and
conform thereto, payment was made eo nomine, viz. as for the duty addebted there-
fora.

Act. Hape, Aiton, E.‘f Cheaf. Ale. Stuart &8 Russel,

Fol. Dic. v, 2. fr. 428.

Clerk, Hay.
Durie. fo 516,
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Mgr. GrorcE SyMMOR against L. BaLGIiLLo,

Mr. George Symmor, Minister at Megill, being assigned by the Bishop of
Dunkeld, to the parsonage of Megill, to which bishoprick the parsonage was
annexed, pursues by way of action the L. Balgillo and his tenants, intromitters-
with the teind-sheaves, for the rental bolls thereof, viz. 36 bolls, whereof his pre.
decessors were once in possession about 30 years since. And the defender
alledging, that he could not be subject, nor yet his tenants, in any greater quantity
than ¢6 bolls, because they have been even these 30 years byepast in use to pay
yearly, ouly the said quantity of 26 bolls, as the ministers serving the cure at
the said kirk their acquittance thereof bears, so that after so long and constant
use of payment, the Minister now cannot pursue for any greater quantity, after
so long desuctude of paying more; and albeit the Bishop has subscribed this
greater rental of the teind acclaimed, yet that ought not to prejudge the possessor ;
especially seeing the Minister at this Kirk has by the decreet of p}antatxon, anno
1628, a constant stipend modified, which is complete by this quantity used since-
sine, ever to be paid out of these teinds, land so he can never seek any more,
'The Lords repelled the allegeance, and found, that the Minister had right. to
seck the quantity acclaimed, notwithstanding of the said 'd?creet of .plantanon
and use of paying of the foresaid lesser quantity, the Minister proving that .of
before, he, or his predecessors, had received payment of the. said greater quantity
acclaimed ; seeing the Minister scught the same, not as.hls r‘nodlﬁed stipend by
the decreet of plantation, but by virtue of the Bishop’s assignation, to whom the
right of the parsonage teinds belongs ; seeing the use of payment alleged was
interrupted now by this pursuer, for these years pursued for.

Clerk, Gibson. _
Fol. Dic. v. 2. fr. 427: Durie. f. 525.



