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rantable by law (as an executor gis) he. was- ansWerabIemvhxm for -all that the

prmmpal debtor would be;. were hc ahve Th)s allggeanqe. was repelled like
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* ¥ Dunc s r¢port of thxs case is No 6o. p. 522. 'z:qc: ,A,NNUALRENT. ‘
1632. . ‘_7’uhe 28s: DALRRMPLE of Wate'rhead agaimt L. CLOSEBURN. -
: DALRYMPLE of Waterhead pursues Closeburn as un?versal intromitter thh “his- F1::13 4 fnzg';_
father’s goods, to pay -his’ father’s debts, who for the pafhculars condcscended £yrmity with
on by him,’ alleged the same, to have been ‘delivered by his father to the defen- the 3ove
der’s wife, two years before'his father’s decease, who by virtiie thereof was in
possession before his father’s death ;. and the pursuer replymg, upon the father’s
retention of the “same contippally in his. possession, until - the time of his de-
cease, . nothtnstandmg of the alleged disposition or glftmg, which behoved to
be reputed simulate betwixe-father-and<bm-and tieson’s wife, and to prejudge
creditors ;' ard thé excipient duplying, That no retention of possession could be
alleged, to prejudge the anterior delwery made by the fdther andto ‘bring on
all his father’s debts on him, seemg the defender and’ his wife, after.tlie foresald
delNery, ‘became i m actual p05s65510n of the same whole" P bdds m the fathcr s
lifetime, who two years before ‘he died, had nelther és%ate #or' means, whereof
hé tiglit be* Teputed. possessor, "but’was all thxs t:mé sick énd ‘infirh, and léy
bedfa;r and remained in housé ‘with his sonr the’ defender, \who entertam;ed him
in his famxly, the father nexther _having famlly nor servants ‘whereas the faml-
1y was sustained. upon the defendcx"s charges,” and he only paid the hites’ and
fees of the servants, ‘the father having no means ‘to do the same, setmg Hils
v»hole estate was evicted and" apprxsed from hifn by’ Bryce Sempﬂl, and”'tHe
- pursuer mp{ymg. That the father retaired the | possession, and entertained the
famxly, and paid the servant‘s fees, and that the son, ‘who had nothmg, remain- .-
€d'in the hnuse with his father' hkeas ‘the father, during all the aays of his
lrfetxme com‘mue& stifl § in possession of his lands and living, notw:thstandmg of
the ‘said- comprrsmg ,-—:thc exception and duply was repelled, in respect of this
reply and mp‘ly, which was sustained and admitted to the pursuer’s probation ;
and, upon the'3d of July 16 32 the defender alleging, That the gift of his father’s -
_escheat was dlsponed to Klrkpatnck who had obtamed théreupon both
‘general and spemal'declarator, who made the right thereof to the. defender, by
‘virtue whereof he intromitted, and so he could not be convened as universa}
intromitter with his father’s goods ; and the pursuer réplying upan the father's
retéation of his goods all hlS lifetimte, and that- the defender after his decease
mtromxtted therewith ;~—the reply was admitted, and the exceptxon rcpelled
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Fuly 4-TN‘ the cause of - Dalrymiple of Waterhead, mentioned ]‘une 2§
1632, it béing allaged, That the annualrent of one of the debts, for which the
deferider was convened, was paid, which he offered to prove by witnesses, and

‘which he alleged was probable by witnesses, seeing the quantity of the said

yearly annualrent was but the second part of an hundred merks, which was-
only the pursuér’s part for the whole annualrent, being only an hundred merks
yearly, the pursuer had only right to the second part yearly, which was within
<the sum which was probable by witnesses ;—the Lorps found that seeing this
annualrent was constituted by writ, and that the party was obliged by writ to
pay the same, albeit the quantity yearly belonging to:the pursuer was within

" an hundred merks, and that it was alleged, that it was yearly paid, whereas

there were many ‘years pursued for ; that therefore the payment could not he
proved by witnesses, but only by writ, or cath of party, and no. otherways.

Clerk, Huy. .
Fol. Dic. v. 2. p. 43. Darie, p. 637, & 639.

mimpereely

1638 .Deeember 135, Ocu.'vu:‘ agdimt —

. OnE Og11v1e, servitor to Mr ]ohn Fletcher advocate pursumg as intro-

_mitter with his father’s goods and gear for payment of a duty of a tack of the

Jands of ~— set to him in tack by ——, and which duty was resting unpaid
the years libelled by the defender’s umquhxle father ; and the excipient alleging,
That he. could not be convened Aoc nomine, as mtromlttcr with his father’s
‘goods, because his father died rebel,: and at the horn ; likeas, the gift of his
escheat was disponed to a donatar, who obtained declarator, and thereafter dis-
poned the ught thereof to this defender, by virtue whereof he mtromltted

~which -cannot make him liable to pay his fathers debt ;—the other rep{yzng,

That that gift cannot prejudge’ the pursuer, nor defcnd the excxpxcnt be-
cause notw1tbstandmg theleof the defunct rcmamed .continually in peaceable
possession”of all bis own goods diverse years unto .the time of his decease, at
the which time the defender immediately entered, ‘and possessed himself there-
with ; likeas, he yet bruiks the same 1auds, set in tack to his father: THg
Loros found this reply relevant in boc dasu, to make the defenderhable for thc
tack-duty of the years by-past, owing by his father ad hunc cﬁéctum The re-

- ply was sustained, notwithstanding the defender alleged, he bruicked the tack

by wirtue of the said escheat, as said is, and -that he was content to. pay the

© tack-duty of all- the years since his father’s decease ; for the Lorbs thought, the

reply being proved he ought to pay sicklike the duty of that tack owing by



