
TiAt Lohs Foutd, thit the itfefvtw ts *de faauletly gathted by tillifir,
with intent t6 poftpone Sir Archibald Grthnt, a lawful cmeditot - tnd reduced the

fawie, to the effea df brihgfihg him in pati pasia with the other creditors. From

the i6ds of the interlocutor vide Grant kgainft Grant, voce IrEwtMEt.

Reporter, Shualton. For Sir Archibald Grant A. Macdowall & ff. Ci ant.

Alt. 17. Hoaie. Clerk, Marray.

D. Falconer, v. 2. p. 9.

S ]C T. X.

The Onerofity of Provifions in tavour of a Wife.

.x6g5. June 19. WALYxE againyt POLWARTH.

UMQ HILE Patrick Walker being married upon one Polwarth's wife, betwixt
whom -there were bairns procreate, he gives a bond stante niatr imionio to Henry

Polwarth, brother to his wite, and to her behoof, for payment of 2c00 merks, the
hot being provided to any liferent or conjuna-fee, or any other benefit or means
of maintenance by her hufband;. at the time of giving of the which bond, the
defund was debtor to fundry creditors, by fundry bonds, preceding this bond
given to his wife, in more fums of money than all his goods or means extended
to; thereafter, after his deceale, the relia and the creditors contefting in a double
poinding, raifed by the executors of the defuna, which of them thould be anf-
wered of the defuna's goods, which were not ,futficient to pay the half of his
debts :-The creditors alleged, That the bond given to the wife could give her no
right to any of the faids goods, feeing the fame were given to her long after thefe
bonds, at which time he could do no deed to their prejudice, he being then in
effed a bankrupt, feeing then he had not fo much gear as might pay his debts,
whereby he could not give to his wife any thing, but dedulis debitis, et post solutum
As alienium ; -and fo this being donatio inter virum et uxorem, and for no lawful
ouerous caufe, it cannot be refpeded againift them; and. where the relict opponed
that it was given for her maintenance and living, the having no other thing
whereupon to live, and receiving no other provifion, and that-it is in effed dona-
tio propter nuptias ; they answered, That it is not donatio propter nyptias, be-
caufe there is no contrad of marriage can be fliown betwixt them; likeas the:
gave no tocher nor other benefit to her hufband, and fo of law and reafon caw
feek no recompence of his goods; for dos et donatio propter nuptias in jure paribus
passibui ambulant, et equaliter regulantur: Notwithiflanding whereof this allege-
ance proponed for the creditors was repelled, and the relid was found ought to
have her proportion with the reft of the creditors, according to the free goods in

iNo ji.
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954 BANKRUPT.

No 72. the teftament, and according to the quantity: of their debts; albeit there-was
neither contrad of marriage nor tocher :given; and albeit the creditors bonds
,were anterior to the relia's; feeing fhe had a debt owing to her, de jure naturX,
for.her maintenance and living, which in its own proportion is as favourable as the
creditors debts.

A&. Hamilton. Alt.
TFol. Dic. v. i. p. 70. Durie, P767.

-1676. January 19.
N SIR JAMES STANSFIELD againft LADY PITTACHOPE, (BROWN.)

No 7.3.
A hufband, SIR JAMES STANSFIELD being infeft in the lands of Pittachope upon an appriling
during mar-
riage, gave a thereof, purfues the tenants for mails and duties. Compearance is made for
liferent pro- Helen .Brown, who .produced her. infeftment upon a bond of provifion by hervijfion of his
whole eftate, hufband, prior to the apprifing, and thereupon defended -the -tenants.-Where-
in lieu of a
contra o upon it was alleged for the purfuer, I hat this infeftment granted to this relia, is
marriage, fraudulent after contrading of the 1ebts, whereupon'the apprifing proceeded, in
by prior per- relpect that thereby the defund provides his wife to the liferent of his whole e-
funal credi- 11ate--It was answered, That this provifion, although during the marriage, wasdois, as
thereby they in place of a contract of marriage, and it was never found that an infeftment on
would be
poftponed till a contrad of marriage was quarrellable upon anterior perfonal debts, it being only

dterht the a liferent-right, and onerous by the marriage, which would not have proceeded
lifeientrix. if the contrad had not been on fuch terms, and if it might be quarrelled upon

the infefr- anterior debts, all the provifions for women, which are moft favourble and pri-ment of life- neirdbs l le rv sfrwmn
rent, found vileged, would be unfecured. 2do, This provifion bears expretly to be in fatis-
reducible in
fo far as ex- fadion of an anterior contrad of marriage, which the hufband had cancelled;
orbitant and and it muft be prefumed, that this was lefs than the former, and he was in an en-vot corref-
porident tire condition when he granted it.-lt was, repled, That whatever be the cafe or
with r ic huf-
band's etae privilege of contraas of marriage, perfeded before the marriage, Nwhen it is en-
and wife's tire for parties to contract or refile, albeit fraud may be incident and competent
tocher. .

evenmin that cafe, yet provions granted scante matrimmo, are noways in a like
condition; for though they be not revokeable, as donations betwixt man and
wife, becaufe of the natural obligation for men to provide their wives, yet they
may be moft fraudulent, as this is; for the hufband knowing his own debt,
though he be not broken, by which it becomes known to the world, he may
very readily give exorbitant provifions to his wife, in confideration of herfelf
and the children, is prejudice of his creditors; and this provifion is of the man's
whole eftate, and therefore it can be fuftained-no firther than as to the legal pro-
vifion of a terce. And as to the narrative, bearing a former contrad, it cannot
prove, being betwixt man and wife, who are the moft conjund and confident
perfons of any; and it were eafy to forge fuch narratives to defiaud creditors; and
albeit the liferent be pretended not to make the defunc a bankrupt, feeing the


