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1666. _‘7une Scorr dgdimt TrHE Hmns of AuchLtCK. . T
DAVID BoswrL of Afflect, by ccmtract of marriage thh Ius-ﬁrst Lady, bemg
obliged, in case their should bc no heirs male, but female, ‘of the marriage, t0-
provide thefy to cettain poftiéns; * Lawrence Scott, as creditor to the déceaséd .
Aﬂiect, (having left only‘dkughtcm) pursues them and- themhusbands, as they
- who have renounced to be heits;” yet have. gotten’ saﬂsfaét’-ion from the heir
male, of their portions provided to them, at Teast received .sums of ‘money,
from the heir male, -and that for no other cause, but for gianting ‘the rénuncia-

~ tion. _ It was alleged for the’ &aughters and their hLIsbands, absolwtor, ‘because -

they renounce to.be- hexi's, and-ay receipt of sums 6f inoney by them is-mana
ner libelled, cannot- xmpoi't ‘béhaviour as heir ; by the contrair, their express fe-
nuncmtxd’n takes away any pmsumptmn ‘et animum immiséendi ; and’ as to the
' receipts of sums, non relevat,” (and it was lawful for them to receive sums from
the heir male, grasuits for kindness and” good offices,) unless the - pursuer will
say,-that the sums received weré in satisfaction of ‘the prowisions made 16 thc‘m |
as lieirs, by their rﬂether’s -contract of’ marnage, which eannot be alledped, se--
mg ‘the said prommns are -éntite. und:scharged and® ihay be adjudged by the-
heirs of line against the heirs male, and which heir male is likeways liable to

' the creditors, for all their debt,’ though the heiss of lme have renounced

THE Loros found the allegeance relevant. -
Fol. Dw. 2.2 9. 31 G:lmaur, No 186. p. 135.
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e Ncwbyth reports. thls case.

1666, f}’um IG.—-—IN a pursuvt;t Lawrence Scot’s instance, agamst Boswel ot“
Afflect, for payment.of a’ ‘debt *owing by one of his* ;predecéssors’ to ‘the- said:
Lawrence, and the defender being' pnrsued wpon the- pdssive. titles, ‘as behavxhg
Himself ‘as heir;  which' was refedred to his 6ath, and-he: havmg deponed, that.
he. had intremitted- with-natie of ‘the" h;alrshxp goods; but only-: his sister havmgf
come to- his house: upon-his- father’s-best. horse; he did- ride-tipon the same seves
ral-titnes-to the kirk:; and it being qucstloned ‘whéther his ﬂdmg upon the saldJ
Horse as it was’ quahﬁed did-import ‘a’ gestion s thes Liorps- were ‘of- opmwn,.
for the most part; it did not, and therefore assoilzied-the defender from: that Pure.
of the hbel but found-him liable fos: the debt, upon that member as' successor-

 titydo lucrative to his father by acceptmg of a dxsposmonvfmm hig; tow: chuse:

contained in his-uncle’s contrast of marriage, to whom hw father wag hmr sem»
edand retouted conccwed in favow; of the heirs maiee. : e
S ? S vavbytb MSp Hz._

9693

No 50:-
The rcccmn!‘
a gratuity for
executing a
renunctatmn,
which the
party might
have been
compelled by
law %o grant,
and by which-
creditors were:
not injured,
feund not to
infer belravie- .
our,



" the Lords

No sa.

No 51..
- An apparent
feir having,
after his pre-
-decessor’s

‘death, ratified

a death-bed
disposition,

found his gete
ting a-valu-
able conside-
ration for his
consent, did
not make
him liable,
he having
done no deed
tending to
convey any
right 1a the
defunct,
which might
have been
affected by
the creditorss
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. %% This case is also reported by Stair.-

1666. - Fuly s ¢.—LAWRENCE SCOTT pursues the daughters of umquhile David

" ‘Boswel of Auchinleck, and the Lord Cathcart, and the lairds of Adamton, and

‘Sornbeg, for a thousand merks adebted by him to the defunct The defenders
offered to renounce. ‘The pursuer. replied, they could .not renounce, because
they had behaved themselves as heirs, in so far as by agreement betwixt them,
and the heir male, they had renounced their interest of the heritage in his
favours, and had gotten sums of ‘money therefor. It was an.rwcred, uon relevat
anless they bad so renounced, ‘as to prejudge the creditor, or to assign, dispone,

“or discharge any thing they might succeed. to, but if they only got sums of
meney. from the heir male, in way of gratuity for then' kindliness to the estate,

and to grant a renunciation voluntarxly, as Jaw would compel them, it would

" not make them liable ; and the truth is, that by the defunct’s contract of mar-"

riage, the estate is provided only to the heirs male, and only 10,000 merks to:
the daughters. Likgas, the defunct disponed. the estate to his brother’s son, who
adjudged both upon the claus of the contract, and disposition, and the defan-
ders renounced to him as a crediter, in common form.

- Tue Lornps. found that the geting of sums of money, for such a renunqa.
tion, by whxch the creditors were prejudged dxd not infer behaving as heir.

Stair, v. 1. p. 389.
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r676 yuly rg NEVOY against Lorp BALMERINOdH.

MARGARET Nxvo:r pursucs the Lord Balmerinoch, as rc:prcsentmg the Lord
Comvper, to make payment of Cowper’s bond; and insists on this passive title,that
Balmerinoch is apparent heir-male to the Lord Lowper, and that he transacted
with. the Lady Cowper, who got a disposition of the estate fram her husband,

_ whereby the Lady disponed to him the fee of the estate, and some bonds due.

1o Cowper assigned to her, and Balmerinach was obliged to.deduce an apprising,
of the estate for debis due to himself by  Cowper, and upon other debts of

Gowper’s ; and therefore, having right as creditor, and for all. rights e might

have by the said apprisings, he ratifies the Lady’s zight, in so far as it lsnOtv -

disponed to himself, which nght was in lecto, and defective as heing in prqu.
dice of the heir, and-this contract imports ia effect the heir’s consent, and vali-.
dates the disposition in Jeeto pro tanto ; and . the Lords have, by their act of
sederunt in February 1662, declared, that it shall be a behaving if an appa-
rent heir possess by virtue of an apprising, or an adjudication proceeding upon

_bonds granted by himself ; and in this case it is offered to be proven, that the

sums apptised for, or some part of them, are debts due by Balmerinoch as.



