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16'16 yuly 14. - Sm ALEXANDER HUME agam.rt The EARL of HUMP '

. . - -No »2 2; \
THE nght of the exected bamny of Co]dmgham bcmg denvcd from ]obn igh;-:; il
Stuart of, Coldmgham, and Sir. Alexander Hume younger of Renton, he pursyes - rights, his

-8 declarator against this’ Earl of Hume, and the Creditors. and Apprisers of the 5aeth s

esta.te of Hume, fo this eﬁ'ecz that there_being 'a contract betwixt umquhile b the last
ecree, whiche
Jamcs Farl of Hume and- * | Stuart and others, whereby it was declared, only had ga-
~ that the f}arl cbemg mféft m an’ hnnualrent of L. 260 Sterling out of the‘said :f::"’,'n’;’:f;; .
. bamny, there, was L. 19,000 “of bygones of the said anpualrent at the date of - Joce. . -
"the contiact in anno 1631 ‘therefore it was agrced that the Earl of Hume should
. be put in possession’ of the said barony, for payment-c of the said annualrent,
for’ teums’ subsequent, and’ for the L. 19,000 made ‘up* of the bygone annual-
rcnts, fruct;bu,r non computandz.r,m sortem, and that the Earl of Hume who last
deceaSe:d havm asmgnatxon to the said contract “fiom the hetrs of Iine, of the
sald umgqulhile’ ‘James Earl of Hume, recovered'a decreet of possession upon the
"said contract #n anno 1643, ‘and-entered in possession accqrdmgly ; -and that the
said ann‘ualn;nt of L. 200 Sterling, “after the-decease of the said ]ames Earl of |
H'ﬁme, did cedse, being-only, provided to the heirs. ‘male of his body, which-fail~ -
" ing, &ec.; that \therefoxe the L. 200 Sterling affecting the barony in the first -
place, and being free, did satisfy the L. 19,000, and freed the barony thereof.
. Compearance being made for the Earl of Hume, and thé Greditors who had ap- .1,
prised the barony of Coldmgham it was . allcged That the Earl's intromission
© Was miot to be gsértbed to his decreet of" possessnon in anno 1643, -betause he had
anothcr anterjor title in his pcrson, viz. A former contract. betwixt the deceased
James Farl of Hume and the heritors of Coldmgham, by which he was allowed -
o possess till he were pald off L. 4000 Sterhing, ‘payable at four terms, £5t which,
pr any “of the tcrms he was to enjoy without an aceount Sfructibus non. unpat‘andz:,
; in .rartcm of whxch contract there was L. 1000 \mpaad and upon which éons.
‘tract _Tames Fail of Hume had” obtamed ‘possession in anno 1G30°; so that:the:
late Earl haying right to both ‘these contracts and depr«eets from. the be;rs:oﬁ'.
Tine, and having. entered to the possession without any process of. Iemoxing, ;orr
‘ malls and dutiés against the tgnants, but the former possessors'leaving, the.pos--
session, the Earl éntefed without opposmon and might ascribe his. poss€ssion ta
either of these rights he pleased, and does most. rationally, ascnbe the same to the:
first, cspecxally seemg he bad both the rights from.tlie same parfy, and was not. _
‘ 7 mtroduﬁed to’ the possession” by them, more upon. the ane:right then he gther..
It 'was answered for the pursuer, That albeit parties inay make ‘ase. of any right,
they have to defend their possession, without interverting the same, ‘yet that
myst always be where the posterior right doth: not: derogate from the. former,
either as to right or possession, But liere the second contract and decreet is.in-.
conslstent'mth, and derogatory. to the former ; for the Earl ‘having | power. to:

euter by the first, tle he-were paxd off L. 1002 Sterling, restmg of four, fruc;z,
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non computandis in sortem, taking a posterior right, whereby he was to enter for
payment of L. 19,000, fructibus non computandis in sortem, he derogated so far

~from the first, that he must possess primo loco by the last, séeing the first is not

reserved ; 2dly, ‘The late Earl could only be understood to enter in possession
by that right, or the former heritors to relinquish the possession to him upon
that right, which then had paramm executionem, and could then instantly have
forced them to quit the possession ; but that was only the last contract, and last
decreet, whereupon the late Earl had obtained sentencejin his own person i

.anno 1643, when he entered in possession. But as for the first contract and de-

.creet-of possession, it had not then paratam executionem, never being establish-
'cd in the persons of the heirs.of line, much less in the person of the late Earl,
who had right ﬁom the hexrs of line by assignation himself, being only heir-
male.

THE Lorps found, That the possession was only to be ascnbed to the Jast de-
creet, which only had paratam executionem primo loco, without prejudice to the

Earl, if that right were exhausted, to defend himself with the first right in the
next place.

- Stair, v. 1. . 695.
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1682, November 4. } CAMPBELL against CHRISTIE.

In an action of spuilzie pursued by Duncan GCampbell against - Christie,.
wherein the libel being admitted to probation, and it being only proved by the
deposmons of the witnesses against the defender, that one of the beasts spuilzied

_ was in his possesion ; the Lorbps, in respect it wasa depredatlon found the hav-

ing of ente of the goods taken away by way of ‘depredation, made the defender
liable for the whole goods which were proved to have been spuilzied, and the
profits thereof, albeit it was not proved, that the defender had any accession to
the depredation otherwise than that he had one of the beasts “spuilzied in_ his
possession, as said is. ‘ - P. Falconer, No 24. p. 13.

— - ———

1682, November 11. JLisk against Scor.

- In an action of spuilzie pursued at the instance of Lisk against Scot, upon
this ground, That Scot having set to Lisk a house in Aberdeen, and Lisk ha-
ving entered to possession of the said house, the landlord, within three months

" after Whitsunday, before there was a term’s mail due, excluded Lisk from’ pos-

‘session of the house, by putting a padlock thereon, and so secluded him from
‘the use of his moveables, and refused to allow him entrance to the house j—the
Lorps sustained the spmlzxe and allowed Lisk Juramentum in litem,

P. Falconer, No 27. p. 14.
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