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w640 ' POSSESSORY JUDGMENT. Sect. 5.

-said reply and possession, which they admitted in this Judgmcnt possessory,

W1thout prejudice to the defender to reduce upon his apteriority, prout de jure.

Act. Styart Es’ Hay: ' Alt. Burnet. Clerk, Hay.
P ' * Wol. Dic. v. 2. p. 9o. Durie, p. 810.
. - o ) . e ‘

1636. Yu%y 13.  Bisuor «of EDINBURGH against BRdWN. .

A TACK of temds from an abbot, there having 40 years possession ensued
upon it, found sufficient to defend agamst a spullme pursued by the txtular, rg-
serving reduction as accords. . i -

; o - Fol. Dic. v. 2. p. go. Durie.

*x* This case is No 39. p. 2719, voce COMPETENT.
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66 5. Novem?Jer 2 5 Mr JAMES PerER agaz:nrt Joux MITCHELSON.

Mr ]AMES PETER minister of Terregh; pursues Mitchelson for a part of his
stipend, due out of the defender’s lands ; whao alleged no process, till the pur-

suer produced a title to the defender’s teinds, seeing he broke them by a tack.

It was replied, he oﬁ"ered him to prove seven years possession, as a part of

‘the stipénd of Tertegh ; :

Whlch the Lorps sustained without any title of posscsswn.
< - Fol, Dic. v.-2: p. 90. WStair, v. 1. p 314

1672; Decc’mﬁer 6. JonN VEATGH‘ against Wb;DDER}.IE.

Tue kivk of Westruther bemg elccled in anng 1650, there was a ]ocallty
not only out of the teinds, but by 2 bond of the heritors s6 much localled up-
on their stock. The 'minister was accordmgly in possession, till of late that
Wedderlié one “of the hcntors suspends on this reason, that there was no de-
creet of locahty proc’fuced but only letters of hornmg It was answered, That
ministers being in possession of their stipends for the space of seven years, have
the benefit of a possessory judgment, because ordmarrly they have no writs,

but use of payment of their stipends, and any writs thelr predecessors had, are

oramarlly between hands lost ; ‘and this decreet of locahty had been lost, but
the letters of horning contain the whole tenor of it. It was rcplzed that in,

- strpends constltuted in.teinds, which are ordinary, much might be ycrlded to

the m1msters, but when it affects the stock, as to that they have N0 pri-
;uiegc. '
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Tmr. Lorps found, that the mmlster s posscnston éught not to be mtermpted'
éunt’sl the suﬁpcnder by a reductlon and declarator shouid\ call the same in ques- :

A e

B mlmster was decmnalu et trzmrzalz.r possessor, and how far that Would operate. :

Stmr, . 2. p. 129
O e . "_'— e o —
1676. bé;cmﬁ;r I.. o HUME agaimt /Sco\’,l’.‘?‘/
. - e ‘

M= PAIRICK HuMe pursues ‘the. tenants of Brounspbank fof malls and duues,
and also Sir Laurence Scot, and’ one Brown his auth’or. It was allcged for. Sir
Laurence, That he brooks by a tack from Brown, by. vxrtue whereof he hath
been:seven years in possessxam ‘and theréby hath ‘the benefit of a'possessory

judgement. It was answered, Non.relevat, unless it ‘were alleged that Brown
setter of the tack was infeft ; for a possessory Judgment is only competcnt ta -
a person having jus .rmlldz. But a tack-is but a personal nght of location ;. ‘and-

though the act of Parhament secures it agamst purchasers, yet there is no. ground
thence to give it the benefit of 4 possessory judgment, whxch js never compc.
tent to. an assxgnatlon of the dutles, upon a disposition or apprising thhout in.
feftment ‘neither upon an lnfeftment ‘of annualrent, much less upon a tack
unless the tacksman allege that the setter. had attained a possessory Judgment
by infeftment, which therefore behoved to defend ‘his tack, - It was’ rcplwd‘
That the beneﬁt of a possessoty }gdgment cannot be founded upon possession
even. w;th a tule as by the mterdmt 22 pouidctz: But it is a defence pecuhal
to thls kmgdom, that any party. possessmg without mterruptmn seven’ years,
either by virtue of infeftment or tack, cannot be quarrelfed but by reduictior,
anﬂ so secure, not only. for all bygones, ‘but until his -author be called to pro-
duce his nghts and until the defender’s right be reduced as a non babente potes.
tatem, which is never sustamed by reply 5 and therefore, though- the defender’s
author be here called, yet not being by way of reduction, the dcfender 18 ge-
cure,’ and the 'same reason that secures possession upon infeftment, though flow.

. ing from him; who had no pretence of right, and™ frees Hhim- \ﬁ'om "thie wholt

duties, should much more free a- ‘tenang from paymg ‘any. more than: hi¥ tack.
duty, till his tack be ‘rediced. " Neither is a tack’to be’ paratelléd "o an ndsig:
nation:to mails and duties, or’ any mcomplete nght u tack: bemg complete 40
Fenere; and” established by act of Parliament against smgular ‘sicoessors; and
therefore, though the author‘bemg called, if he Had no-defence, might be ‘de.

" _cerned for_the full” duties, yet ‘the‘tenant can be decernied for no more but hxs
" tack-duty, till his tack be rcd‘uced ~ And therefore;’ the: common ‘stile of thik

defence having always been, that ‘the-defender hith possessed seven "years by

. infeftment or tack, without bemg put to -add by tack from one mfeft ‘the samé

ought to be sustained relevam; in the same case and the same terms : For albeit
the pursuc: Ccités. a. decmon observed by Hope, in the case.-of" Drumkﬂbo',
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A tack clad
with 7 years
posséssion

will defend

the tacksmarr -
in judicio pos-

‘sessorio, altho™

it flow not
from a person
mfcft. )



