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370 ADVOCATION.

Ordinary upon the bills may refufe to pafs advocations, if he find caufe; but
that he ought to report all advocations before they be pait to the whole Lords.
Fol. Dic. v. 1. p. 26.  Dirletan, No 260. p. 126.

1675.  Fune 8. KyLE against Grav.

Tus day the Lorps found, That advocations for fums of money within 200
merks, could not be paﬁ: upon any reafon of miquity.
 Some of the Lorps in the cafe forefaid were of opinion, That advocations
thould not pafs, though the procefs had been for a fum above 200 merks ; be-
caufe liti{conteftation had been made in the caufe; and after litifconteftation
there can be no iniquity but by a decreet, which ought to be fufpended without:
advocation.

Caftlehill, Reporter,

Ful. Dic. v. 1. p. 26.  Dirleton, No 261. p. 126.

1676, December 12. MagsHaLL against HoLMEs.

Ax advocation being produced, after the judge had decerned, but before he:
had cleared and dictated the minute of the decreet; which he did upon the
Bench, immediately after production of the advocation : o

Tur Logrps found the decreet null, as being /preto mandato 5 but in refped of
the circumftances, and that the judge had decerned before, as faid is, they turned:

it in a libel. ,
Thefaurer-depute, Reporter.. Gibfon Clerk.

Fol. Dic. v. 1. p. 2%7. Dirleton, No 396. p. 195:
*_* Stair thus reports the fame cafe =

_ CuristiaN Hormes having obtained decreet againft John Marfhall, before the:
Sheriff of Lanark ; he fulpends and raifes reduction on this reafon, that the de-
creet is null, being fpreto mandato judicis of the Lords, after an advoeation proi
duced judicially.—It was anfwered, non relevat, becaufe the decreet was pronoun-
ced before the advocation was produced.—It was replied, That by an inftrument.
produced, taken judicially in the hands of the Clerk of Court, and fubfcribed by
him, it is inftructed, That the theriff-depute, immediately after the calling of that
caufe, did only exprefs generally, Decerns ; and immediately after the advocation
was produced, he did dictate the fentence to the clerk ; {o that before the judge
was_fundus officio, by exprefling the {pecial tenor of the decreet, the advocation
being produced, “the decreet is fimply null, as fpreto mandato, and cannot be fuf-
tained, even as to the libel thereof, which is fometimes done by the Lords ex,
gratia in null decreets, but never in thofe that are fpreto mandato.
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 Tue Lorps found the reafon relevant, and proven by the inftrument under the
hand of the fame clerk who fubfcribes the decreet, that before expreffion of the
{pecial tenor of the {entence, the advocation was produced ; yet feeing that the
Sheriff might have doubted, whether the general expreflion was. fufficient, not
to admit the advocation, THE Lorps-only turned the decreet into a libel.

Stair, v. 2. p. 4735

e e T e e e

1678. Fuly 3. Borm against Stapson.

Mr RoserT Boip, minifter, having obtained decreet againft Robert Simpfon, Advoc
: ough pro-

before the Commiflaries of Glafgow, for defaming him as a perjured perfon.; he
fufpended, on this reafon, that the decreet was null, becaufe he being firft purfued
before the Bailie of Cunninghame, in this caufe, he did raife advocation ; which
doth not only advocate that caufe as to that fummons, or inftance before that
judge, but as to all other inftances before that or any other inferior judge; and
the citation, on the advocation, put the charger in mala fide to purfue that caufe
any where, till the advocation was difcuffed ; which hath ever been fuftained,
otherwife advocations would import nothing, if a new inftance, or another judge
tight elude the fame ; but, in this cafe, not only was the advocation intimate to
the charger, but produced to the Commiflary, and a defence founded thereon,
which was unjuftly repelled.—It was anfwered, That if the advocation had proceed-
ed upon reafons, for which the Lords were only the proper Judges, and, therefore,
craving the caufe to be advocate to them, it would have ftopped all inferior judges;
but this advocation, proceeding only upon incompetency of a bailie to difcufs de-
famation or flander, which is proper to the Commiffaries, it did not impede the
party to pafs from the procefs, and to infift before the Commiffary.—It was re-
plied, That whatever was the reafon libelled in the advocation, it brings the
caufe before the Lords ; and many other reafons might have been added at the
difcuffing ; and the tenor thereof doth prohibit all inferior judges to proceed in
that caufe. ' 7

Tue Lorps found, That the Commiffary ought not to have repelled the de-

fence upon the advocation, and therefore allowed the defender to anfwer as in a .

libel, without, annulling the decreet; and becaufe he had a reafon againft the
probation, ordained the teftimonies of the witneffes, before the Commiffaries, to
be produced. ‘

Stair, v. 2. p. 627,

1699. December 16. ALLaN against Luke and M‘keax,

RoserT ALLan having purfued Luke and M‘Kean for a parcel of wine deli-
vered by him, by their warrant, to John Guthry in Douglas ; for proving where-
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