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‘Two credi-
tors having
¢harged ;
the firft char-
ger obtained
aflignation
from the com-
mon debtor,
intimated be-
fore the other
creditor’s ar-
reftment,
The firt was
found prefer-
able, becdule
this was. not a
preference gi-
ven to one
credifor in
prejudice of
the more
timely dili-
gence of an-
o*L"r.

Yol BANKRUPT.

the knowledge of the affignation, arrefted in the hands ol f“f -_}ebtor in the debt
afligned; and-having purfued a. reduction.of the affignation ypon tl the fecond A=
tematxve of the act.of Parliament 162 xbthe LOR;)S found, That the d,enunua-
tion not having been executed at the market-crofs of the head burgh of the fhire,
where: theaebtor lwed ‘but only at- the market-crofs of Edigburgh, and that no

‘ further diligénce‘after horning had- beenufed: for o long a nme the cafe did not
- t'xll under iheé fecond- claufe'in the a& of | Parliament.”.

~ Such- dxl:genceenly is fufficient o reduce a pofteior. gratmtqus deed as may,
When followed -out.sine mora, ‘affect the fubjet ; and.fuch afimple horning, as be-
ing followed out sine:mora, - to+a depunciation: at-the market-crofs of, the; head
bnrgh of ‘the’ {hire-where-the debtor lives, would mhake. eicheat fall, 15 8, GQmpleat
dlhgence a’ﬁ"eéhﬂg the fubject'in queftion ;.- but,as efcheat doges not:falk by, a de-
nunontlon at-the market- crofs- of - Edmburgh the. {uhjedt:cannot b affeted; by
ityandi it has: therefore no more- effect than the:horning itfel would haye, h?d
without it; 'which; by a mora in following' it-.out by denunciation at the marlcet;-
erofs;of! the head. burgh, Jofes its effe&»,. and mora-has been inferred ﬁom a delay
of fcwer months than there had inteivened:of: years inthis cale. 550 o0
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. SECT VI

Redué’txon upon the Aé’t 162 I, whe;her compctent at thev mﬁance of
Cred;tors havmg done D{llgence, againft one another. .

_‘1 677. No ember 20, ) The BISHOP of GLASGOW agam.rt NICOLAS and Burx.

HecTor M%CKENZIE ‘being debtor to the Archbx(hop -of. Glafgow in Izool
by bond, he doés thereupon arreft the fame in Tarbat’s hand, as due to He&or,
and purfues’ for making furthcoming ;. Tarbat raifes a double. poinding againft the
Archblfhop, arrefter on the one part, and againft. Edward Nicolas ‘and Edward
Burn, merchants in London; who had abtained affignation from He&or M‘Kernzie,
the common debtor ; and they allege they ought to be preferred, becaufe the com-
mon debtor was fully denuded by an afflignation in their favours, intimate before
the Archbifhop’s arreftment.—It was answered for the arrefter, That he ought

.to be preferred to the aflignee, though his aff gnatlon be intimate before the ar-

reftment, becaufe, by the act of Parliament 1621, anent bankrupts, in the laft
clavfe thereof, it is ftatute, ‘That bankrupts, or their confidents, cannot. make
any voluntary payment or right in defraud of the lawful and. more timely dili-

‘gence of another creditor, having ufed inhibition, horning, arreftment, &c. who

fhall be preferred to the co-creditor, who being pofterior to him in diligence, had
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obtained payment by partial favour of the debtor or his conﬁdent :—And it is

50

refter, who would hgve the only rlght ;f this voluntary gﬂignag,on had not been ‘

gran-ted It Wwas mp?zed for the aﬁignee That Le oppomes , th;; Qlanfe of phe 2
of Parliament, which is iny in favcur,s of the creditor dom,g firft. d;l;gence, tb,a;
,the common debtor cannot By voluntary granﬁcat;on )pre,ﬁe: Fy ppﬂ;ermr dxl;geucc
to a pr;or 3 ‘but here the a{ﬁgr{ée had dpne the firlt d)hgenpe by horn;n!g, ARtefior
“to. ‘the hgrnmg at the arre[ter s, m(:canoe, fo tha{ any. tb,mg done by the- common
debtor was not voluntary, and wag ,no; a prefe;enge pf a pgﬁcrlar d;;hgenge 103

pnor, but he mgght anﬂ quht to have fausﬁed th; e;e,d;u;pl deg fuﬂ; d;l;ge;ncg

by@aym@nt or aﬁignauon. iapd thf; cr@dlfm‘ ml,ght warran,tablry %}ert ‘the fame,,
and was not obhgegl tp prgq;:ed farther i in any legal #ﬂlgﬁgﬁc for jt mnﬁ be pre-

ili

{umed, that; if’ he bad not gotten. fatisfaction, he would have madf-' the . ﬁ;ﬁ afy
reﬁgne.nt oF thamed the‘gkft of the efe.l;e,at of nhe comumon,, debtor br;ﬁ@re he was

.......

denounced at. the a;reﬁers mﬁq,nee, and, tbex,efo;e, in,the, cafe betw&;gt &mpe

contra Mowat and Craw'fcu;dz $th.and. 19th July, ;673, No 459 p. 812. Craw- '

ford baying firlt arrefted, and: thereupen obtained aflignation, was preferred to
Mpm at, purfuing te make fyithcoming upon a potterior arigftment, after concly-
fign. o,f the {econd ,arreﬁeﬁ s Gawls, the aflignee compearing and, producing his firft
armﬁment with h.ls aﬁiggatma dntimate, was preferred, apd it was found fhat
he needed not ;mﬁ{t upon his: firlt axmﬁment his qiligence having obtained its
effe@; -and therefare, in this cafe; both parties having ufed homming, the firft yfer
of. the borning gc;tmg a({igpqup fiom the common dqb&gr before the other ¢re-
diter did arreft, is preforable. .

Tuz Loxps found, that Bath the crsditars having: sharged, he who gare the
firft charge, obtaining affighatiop frem the common. dehtor, intimate bafgre the
other. creditors aprefiment; wag apnefefahle, end 'was not prejudged by the faid
wlanfe in the aét of Parhament 1621.

I A T)zc D71, 9. Stair, v 2. p 560.

1688, November. "Y enNcgagaimt CH“A,R'LES‘ Mg;m,w. ‘

A pesror’s difpofition to.a creditor, who had charged him after he had been
charged by. another; bemg q«ﬂari‘elled as 2" gratlﬁcafm it was anmered That
the dlfpoﬁtxen being granted in obediencc toa charge it cannot be :reputbd a vo-
Iun«tary gratification,

Replied: That fuch-a dtfpoﬁtxon ednnbot preju&ge the more- *tlme}y ﬂx}r_gente of
2 ereditor who ‘was not i mora : Which reply the Lonps found rélevant. . -
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