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SECT. V.

User of a forged deed bona fide.

1677. Fune 26.
WiLniam Dick of Grange against Sir Lawrence OLipuanT of Gask.

IN a declarator, raised at the instance of Dick of Grange against Sir Law-
rence, upon this ground, that he having right by assignation from the Lady
Grange, his mother, to a debt of 7000 merks, due to her by the-Laird of Kil-
spindie, whereupon she had arrested and obtained decreet to make furthcoming
against Sir Thomas Tyrie of Drumkilbo ; notwithstanding whereof, upon a
false assignation alleged, made by Kilspindie to Douglas of Lumsden, and trans-
ferred to Sir James Douglas, and by him to the said Sir Lawrence, he was pre-
ferred to the Lady, as being prior to her arrestment, but reserving to her to im-
prove the assignation ; whereupon she having pursued an improbation, the said
assignation was found false, and feigned ; and so concluded against Sir Law-
rence, that albeit he was found innocent, being a singular successor, that yet
he ought to be liable iz quantum lucratus est; as likewise upon that ground,
that so far as the debt was due by Drumkilbo to Kilspindie, as principal, the
Lord Oliphant, and Gordon of Park, cautioners for Drumkilbo, the said Sir
Lawrence, as assignee, hath discharged Gordon of Park, and thereby the whole
debr became irrecoverable, the principal debtor, and Lord Oliphant, being al.
together irresponsible. It was alleged for Sir Lawrence, against the first
ground, That he ought to be assoilzied ; for he having bona fide-acquired right
to the said debt, and knowing nothing of the falsehood of the assignarion,
which e had gotten for a most onerous cause, and not having uplifted the said
debts, but transferred the same upon a transaction with Mr George Blair, there
was no ground to make him liable neque ex dolo neque ex contractu. It was an-
swered to the second, That any discharge of a cautioner will not burden him
if he got nothing, but did it for love and favour, he could not be liable as be-
ing lucratus; and the assignation being mnow declared false, could not hindes
the pursuer to recover payment of Gordon of Park, as cautioner, notwithstand-
ing of the discharge. Tue Lorps, after a long debate in preesentia by boih.
parties, as being a singular case, did at last find that Sir Lawrence was liable
only in quantum lucratus est, and ordained proof to be led what was the true sum of
money he- gave for his translation from Sir James Douglas, and what was the-
true sum he got for his right made to Sir George Blair, so that he might be-
only liable -in quantum if it exceeded the sum given out by him.for his own
right; and, as to the second ground, his discharge to the cautioner being only-
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for love and favour, they found that unless it were proved scripto wel jnramen-

to, that he had gotten good deed or sums of money from the cautioner, that

he was only liable pro tants. 7 -+ -
Fol D;c . 2. p 341‘ Go:;ford MS. No g83. p. 663.

X Dlrleton teports this case:

JANm- Macmath, Lady Grange, bemg creditrix to the Laird of depmdxe |

-and having, upon an arrestment in. the hands of Drumkilbo, obtained a decreet.
to make forthcoming ; there” was thereafter a suspension of double poinding.
against the said Janet Macntath, and Sif Lawreiice- Oliphant of Gask, who pre:
tended right to the sum due by Drumkilbo, by an assignation intimated. before-
the arrestment ; and in the competltxon foresdid, the said Sir Lawrence was.
preferred But thereafter, inl an improbation of the said assignation, at the iri—
stance of thé said Janet Macmath, the sdid Sir Lawrence having abxden by thé
same, it was found, after a long and- litigious dependence by the spack of ﬁf‘fy
years, ‘that the assignation Was falser And V\Tilham"j)lck of Gtange, the said:
Janeu son, having thereaftt'r mtented a pursunt agamst the: saad Sir Lawrenée,,
to hear and see it declared, that in respect ihe- saxdlfSu' ’Lawrence, by his cont--
pearance and makmg use of the said false assxgnanon, had béen: preférred and:
had rendered the foresaid diligence by arrcstment meffectual and ad transae-
ted and made bernefit of the said false assngnatxon, ,thafr theref'ore, i 30 far as-
he was lucratur, he should ma]ce the same f’orihcommgh or paymel;‘t of tﬁé pur--

""""" & had dlscha"rged one of
the cautloner s in, Drumkxlbosbond‘ it was: azé.rwertd “That he was' i bona:
fide to acqmre a right to ‘the salcf assxgnatxon néither ]énowmg, nor bemg aceds-

" sory to the forgmg of the same;, and he had made o benefit by up‘le‘tmg fro:

Drumkilbo any part of the said. debt; but by transfe,rrmg his, nght i favour of Ml‘

Iohn Blair, which he had done pona fide: And as to, “the discharging’ the ciias.

tioner, it could not prejudge the’ pursuer, see‘mg the dlscharg& woufd félI u‘i
consequence of the assignation. :
TaE. Lorps found, That, albeit he were not accessory to-the forgery, yet has-
ving used a-false writ, and having litigionsly so long maintained the same,.and,.
upon-that occasion, the pursuer being.altogether frustrate; he ought. tv 'be-liable-
in quantum lucratus, and what he had gotten mofe by 'the transaetion:with- My
George Blair than he had given for acquiring the said: rxght And the Lorbs-re--

served action to the pursuer against the cautionet’; -and in case: the- causioner. -

should be assoilzied, without prejudice. to: have. rccourse' agamst the said. Sm'
Lawrence as décords. IIZ presentia.

Act. Lockhart, Monngypienny, &z Al szmgﬁam, &'ft Glerk,. Mr moma.r H".K" ‘
Deretazz, No 460. p.. 22.3,

*.% Stair’s report of this case is. No 38. p. 17571..1105:. Boxa.FmE Cofe-
SUMPTION.,. S

No 28..



