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{Exmincrion.)
wete any furplus of mails and duties, for which the comprifer was to he account-
able, he might retain; off the firft end of the fame, fuch as were profitably ex-
p\ended-, not only in relation to his ownt, but the purfuer’s right:
Neawbyth, Reporter,. ’ ‘
Fol, Dic. _L'v.px. . 2. Dirleton, No 458. p. 222.

1680. Marchi  Yroman of Dryburgh aga)'n;rt‘GRAv of "I’nnerichty.u

. "TuE heir of an apprifer of ward-lands, having paid 4000 merks as the avail of
a marriage which fell by his predeceflor’s death ; his intromiffions with the mails,
and.duties were afcribed to.it ; at leaft he was found to have right to repete the.

fame off the debtor, before the apprifing could be extinguifhed:

Fol. Dic, v. 1. p. 21. Harmrfe, (ComerisiNG.) No 307. p. 75~

. ————

W81, Fanuary v4.. Scraw against: MuiR..

* Scuaw of @rimmat having apprifed the lands of Sheill, purﬁies -John Muir, a.
prior apprifer, for declaring his apprifing extin® and. fatisfied, in fo far as he had,
upon. his apprifing, taken a deereet of mails and duties, againt all the tenants.
for certain years,. and in all time commg 3.and by virtue thereof had upllfted the-
mails and duties.—The defender alleged That he was only accountable for his.
actual intromiffion, at leaft for the rental of fick- parts of the lands,. as he once.
entered in poffeffion of by uplifting of the duties;;. for.itis-a- known: principle, that
apprifers. are not obliged to. intromit, and are only liable to account for the rent.
of thofe rooms that ance they begin to poﬁ'efs —It was anfwered, That this.ground.
is not controverted;, where apprifers attain no poﬂ'eﬁion ~but, where.they take.

decreets. for mails and duties for all. time coming, they thereby attain a civil:

pofleffion, and.no other apprifers being pofterior, have. any, remeid, but are as ef--
fetually debarred: by the. decreet, as. if they had been in pofleffion, and. had.
- eompeted and. been. excluded ;, for no 1aw nor. reafon. can. oblige any perfon to.
purfue thie-tenants, where he. knows he. cannot prevail ;. and whatever might be
pretended as to. diftin&. tenements, and. diftin@ lands, that one. apprifer taking.
decreet agamﬁ the whole. tenants, and lifting the rents only of. fome baronies and
tenements, and abRaining from- the. rents of other. whole tenements diftinét and.
diftant, where pofterior apprifers. might have purfued the tenants of thefe diftinct
tenements, and thereby forced the firlt apprifer, either to poffefs that he might be
fatisfied; or to fulfer: them to poffefs;. yet here there is but one fiall tenement
contiguous, and if the firft apprifer, poffefling the moft part, omitting any-of the
tenants, the purfuers were not.obliged to enquire therein, but might warrantably.
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prefume that he hath lifted from all, by his decreet, and that he was not im-
peded ; and if, by fraud or collufion, he hath negleéted foms of the tenants, or
fuffered the common debtor to lift the vents, fbi imputer, he muft account for
them as if he had lifted them. o

Which the Lorps found relevant, and ?oi‘md the defender liable to account for
all the tenants‘contained ‘in his ‘deereet, unlefs heé inftruét how he was excluded ;
but as for the commmen debtor’s pofieflion by his own labourage, which the poi’ce-
rior '1ppnieu might vifibly kiow, THEE " WaT Hothing alleged to be in the decrect
concerning the common debtor, and {o nothing was determined as to that point,
but that the defender was to be accountable for all the tenants contained in his
decreet, lying contiguous in one tenement, vxheleoé' thx, poﬂ'eﬁiml of the greateft
part was fﬂ;}{nowledmd SPRS :
o },..cSmiK, . 2. p. 833

1720.  Fanuary. WaLsER against M ACPHERSON and FO*{RES TER.
ez el SR e e =

Ax adjudication of a tenement, by progrefs in the perfons of Macpherfon and
Forrefter, having been reftricted to 4 fecurity, at the inftunce of ]ohn Walker,
merchant in Edinburgh, becaufe more was aajudgbd for than was due ; the pur-
{uer ‘contendeéd, That the adjudmatmn was exungulﬂled by the defenders and
their authors intromiffions, evén thofe’ had after the legal reverfion of ten years ;
becaufe the adjudlbamon havmg ‘been found only a right in- fecunty, and the
legal fiill open, it muft be extmgux’hable by intromiffion, whether the orlgmal
creditor intromit, or his ﬁngular fucceﬁ'or 5 for fuch s the nature of nghts in fe->

it

curlty and payinenf
" The defenders pled, That poffeffion having been attamed after the legal

was expired, the fruflas bona fide precepti et cwgﬁzmpf:, ’Whﬂe they had reafon to

elieve- tbemfelves ‘proprietors, unaccountable, coul& ndt be 1mputed to extmguu"h
the prifiéipal fums in théir alljndication’ ; w hich, in thiscafe, would be partxcu;drly
hard, becaufe if they be béund to account, it muft Be by a rental ; and niéan
time, poflefling tangiam - domini, they have - nelt’her pre{elved vouchers nor docu-}
ments of public burdens, Teparations, *watles, bankrupt tenants, &c. to diminifh
the fame. If; then, the ‘prfuer’s plea obtain, no man thall ever puﬁlfs qmeﬂy
or fecurely upon an '1djudlcat10n for'it will not be faid, that the law ties an ‘ad-
judger to keep aucmmts of his actual intromiffions, dead, wafte and ‘poor for
ever; and yet no man can be fecure, but minorities may interrupt for a “lotig
time beyond the courfe of prefcription, daring which, an adjudger, or purchafe‘r _
of an eftate from an adJL‘dxrer (and many eftates in Scotland, have nQ ‘other
foundaticn,) fhall not know whether he is maﬁer of an olmlent clate, or i he is
not worth a fhilling in the W01Id



