Sker. 2. " PRESCRIPTION. 11033

forthcoming after the arreltee had brought the present process, yet it was ne-
vertheless competent for him to produce his grounds of debt there, as it al-
ways had been for the five previous years proper to insist in an action of forth-
coming upon the arrestments. By bringing a process himself, the arrester
“shews, that he does not mean to abandon his diligence ; but by being merely
cited, which is the act of another, he does nothing indicative of intention ; and
till he appear, it is uncertain whether he intends to obey the citation or not,
that being entirely optional. Upon the arrester’s plea, if the multiplepoinding
were detained in Court for several years, he might still appear at the end of
that period, and maintain, that he was preferable to all rights acquired since
the intimation of the arrestment, although he had not till then insisted in it,
because the prescription on his diligence was interrupted by the ralsmg of the
action, and citing him as a defender.

The Court 13th February 1802) altered the interlocutor of the Lorp Orpi-
NarY ; and again, on advising a petition, with answers, they ¢ adhered,” by the
narrowest majority. :

‘1t was remarked by one of the Judges in the minority, that if it was not ne-
cesssry that the creditor should do something to defeat the presumption of de-
reliction of his claim, and if it was sufficient merely to be called in a multiple-
poinding, {which, no doubt, was a common process, and to the parties appear-
ing, served the purpose of a mutual reduction,) the Legislature never would
have enacted § 41. of the bankrupt statute, declaring the production of the
grounds of debt in the sequestration to have the same effect as a legal inter-
ruption of prescription ; but, on the other hand, it was observed, that this was
necessary, as a sequestration was not a process ; as it was not in Court, but un-
der the direction of a trustee, on which account that clause was introduced.

'Lo'rd Ordinary, Banﬁatyne. Act. Fletcker. Agent R. Grabam, W. S,
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Mails and Duties.

1688. February.  RosrrrsoN of Inches against MIntosn of Daviot.

~ Founp, That violent intrusion into possession, by virtue of a pretended right,

was, probablc by mtnecses even five years after the intruder’s Temoving.
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Mails and duties, not pursued within five years after the tenant’s removing, do
thereafter prescribe gucad modum probandi.
Harcarse, (PRESCRIPTION.) No %779. p. 220,

1709. December g.
Jounw Murray of Philliphaugh against Jonn TrorTEr of Mortonhall,

Harry TrorTER of Mortonhall having taken from Margaret Scot, Lady Ches-
terhall, a tack of some lands liferented by her, Wherfzof he was fiar, for t.he
yearly tack-duty of 2500 merks; and the Lady ha.vmg afterwarfls fname.d
John Murray of Philliphaugh, who got the tack-duty assigned to him in their
contract of marriage ; John Murray, now of Philiphaugh, as representing the
said John Murray his grandfather, pursued John Trotter of Mortonhall., as re-
presenting the said Harry Trotter, his .fe.lther, for Ppayment of tack-duties rest-
ing before the year 1675, when old Philiphaugh died. ' .

Alleged for the defender; By the 11th act of the Parllamenii 1669, n}aﬂs and
duties of tenants not pursued within five years after the tenant’s removing fro.m
the lands prescribe, unless proved to be resting by the defende.r’s oath or W'I‘lt.
And it is more than five years since. Mortonhall’s tac.k was expired by the life-
renter’s death, and he commenced to possess as proprietor. . .

Replied for the pursuer ; This being a correctory law, strictly to be inter-
preted, and neither extended de casu in casum, nor de pem‘ana in bersonam,
March 20. 1683, Hamilton contra Herries, No 255 P 11061, it will not com-
prehend. the present case ; for, Imo, It was made in favours on.ly of nudi co-
loni, poor tenants who labour the ground by themselvgs or thlﬁll‘ s-ub-tenant:o,,
because of their presumed rusticity ; whereas here the deba‘te. is Wxt}} an her.l_
tor and fiar, who attained possession of liferented lands,. wiile t%le Iferentrix
livcd, by a tack from her of the whole rent, and cannot in Iyn'o.{)rxety' of' words
be designed a tenant in the terms of the act of Parliament. 24, ri'escr}ptlon by
the act 1669, takes place only from the tenant’s removal, tg preven:c the hazar.d
they were in of losing their discharges; but .here the herlto.r cgntmues to th}s,
day to possess his own lands, without removing at all.  3zd0, 1%1e act consti-
tutes only a prescription of mails afld d%ltles and rents of l]ands not Proved‘
seripto ; whereas the pursuer proves his claim by a Wr;t‘ten tack ; and it is rea-
sonable that rents due by verbal agreement only should prescribe sooner than .
such as are constituted by writ. .

Duplied for the defender; 1mo, He pleads no extepsxon of the act, but t}{at,-
Tis case is in the precise terms of it; for that law is general, making no dis- .
sinction of tenants, whether they possess by tack, or verbal set; or whether.
they be rich, or peor; or whether they be tenants of the whole rent, or but o.f:
a part; and so long as the liferenter lasted, Mortonhall possessed tanquam qui- .



