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1673: February 27. DoucLas agaiﬂ}t Grav:

IN a purfult at the inftance of Ifobel Douglas, againft- the Hexrs of a Tutor,-

the queftion being,. Whether a tutor was obliged to lift and- employ the -annual--

rents of his pupil’s means, that were run before the- defun¢V’s death, in refpeét:
that it hath been oftentimes found, That as to the current’ annualrents during.
the tutory; the tutor is not obliged to employ the fame, or pay annualrent there-
for, during the tutory, but to leave them employed for annualrent at the end. of

the tutory :

TrE Lorps, found, That tutors-were: obliged to lift and employ annualrents -

due before the tutory, within a year after the acceptance of the tutory, or to-do:
diligence therefor, or otherwife to be liable for the annualrent of the fame...
Fol. Dic. . 1. p. 39.. Stair;v. 2. p. 185i-

o

1696, Fanuary 16.. IrviNe and OLIPHANT against SPENCE.

Croceric reported Irvine of Inchray, and David Oliphant his tutor, againft
Thomas  Spence, as cautioner for Cleghorn, the. former tutor. Tue Lorbs
found the tutor was bound to ftock the annualrents due to “his pupil preceding
- his acceptance into a pr1nc1pa1 fum; within a year after his entry to -the-office, .
and frony that time was to be liablein annualrent ; and, as- to -mails and .duties
of lands and other rents, found ‘he wasin like. manner. countable within .a. year
after they were payable -and-due ; -and. that “laxmentum: temporis was allowed  tu-

tors to find hands, and lend. out their . ‘pupil’s means, cum nummi pupillares non -

‘debbiant ¢ff? otigfi 5 bat for: annualrents of fums: falling due ‘pendente. tutela, they -
‘were riot to be accumulate mto a. principal fum to bear-annualrent, but..once -
‘during the tutory or- curatory,; and fo they.were. only_countable for -the. ufirs

ufurarum of Tach pof? finitam tutéldan. et curatelam. .

Then they infifted againft him for-omiffions, :in not doing diligence againft Pit

16ur; and fome other debtors of- the minor s.—-Anfwered He was ftopped by the -

forceafe of “juftice,  which happened at the Revolution. in -November 1688 ; and
2do, - Many of them were infolvent, and -it had been the -

“he died thortly. after:
pupil’s lofs‘'to have caftout his ‘meney in .purfuits. againft - them.

THE LorDs

though‘t it too ftri& to require diligence: from the: tutor in this circumitantiate .

café ; and allowed him to prove they were then habit and repute infolvent.. The -
next article was, for fome expences climed by the tutor’s. cagtioner. -——H/Ié’dfﬁ

He made no inventory conférm to the-act of: Parliament, 1672, and fo has incur- -

red-the certification of lofing. all his expences.—Anfwered, “1mo, 1 am but the |
tutor’s cautioner, and that a& is penal, and as.it would not militate againft his heir,..
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much lefs againft me, nam pena fuos tantum debet tenere auctores, and it is but a
quafi delictum. 2do, The Lords, in Carleton and Coliton’s cafe, and between
Crookfhank’s and Gray*, found that it orﬂy cut off their petfonal expences ; and,
by a& of federunt, 21ft February 1693, it is explained not to extend to what i is
beftowed on the minor’s aliment or reparation of his houfes, but only to law ex-
pences, ~——THE IORDS, to {hun_interfering with former decifions, allowed the .
reporter firft to try how they proved thefe asticles of deburfements ; for if they
fuccumbed in the probation, there would be no necef‘ity of dlfcuHing the rele~

vancy. (See DILIGENCE.) -
Fol. Dic. v. 1. p. 39. Fount. v. 1. p. 701.

1678,‘ | Z’\;T&wmberi 20. Hay of Druméliigar ag&in.rt The EarL of TweepaLk.

Founp Tweedale, as tutor, liablé for annualrent of rents of tenements, a year
after they were payable ; and for the anoualrent of thofe annuals after the ex-

piration of the tutory.
Fol. Dic. v. 1. p. 39. Fount. M5,

1683. . November 19. WiLson against Fouris.

Tuaomas WiLson, merchant in Edinburgh, contra Foulis of Ratho, reported by
Tue Lorps ¢ found the prices fgot at the roup, by Ratho, curator to

Saline.

‘Margaret Spence, now Wilfon’s wife, for her free plenithing, (V. ¢. deducing al-

ways the expences of the roup) muft be the rule by which he muft count, and
not the prices given up at random in the confirmed teftament : And declare him
not lieble for the annualrent of the rouped goods-frem the time of his receiving in
the price, but within a year after the beginning of the roup, allowing him that
time to put itin a flock and lend it out: And find the tutor muft have retention
of the annualrent of the years 1646 and 1647, conform to the aés of Parliament
made in thefe years. And that the curator is not liable for the annualrent of
Cockburn of Ormifton’s fum not uplifted by Himfelf, but put in his hand by his
minor after her majority, to keep 1t till fhe called forit; unlefs fhe pacioned
with him that he {hould pay annualrent for it ;.and farther modify to the curator
100 merks Scots yearly, for his incident charges and deburfements upon Margaret
Spence the minor, now the purfuer’s {poufe, and that over and above the 200
merks of yearly aliment already modified to him ;* (as obferved by Stair, 16th
February 1681, Spence.{)—~There was a bill given in againft this by Bailie Wil-
fon, but it was refufed, 16th January 1684. See p. 354. of this Dictionary,
Ful. Dic. v. 1. p. 39. Foumt. v. 1. p. 247,

# See General Lift of Names. + Stair, v. 2. p. 860. voce Presvmerion, donatio non presumitur,



