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all to fall asunder, like a sheaf of arrows, whereof one is pulled out; and, by
the Roman law, if all the points referred be. decided save one, that one keeps
the whole open; and the excepting bribery, &fc.. was never intended to ex-
clude nullities, such as the determining ul/tra: vires, and the submission’s want-
ing writer’s name or witnesses. 'THE Lorps ‘thought the argument from the
judicial decreets to consensual ones, proceeding on arbitration, not convincing;
but found, by the regulations 1693, decreets-arbitral were so secured, as to be

- unquarrellable guoad what was legally and formally determined, by what was

therein w/tra vires and unwarrantable, else such decreets had no strength nor
firmness by that act; and, therefore, found the decreet binding and obligato-
ry, quoad all that was submitted, and only null as- to the general discharges, .
which they rectified by this interpretation, that they should extend no farther
than what was contained. in the claims given in; and so here utile per inutile
non vitigiur. . '

Fol. Dic. vi-1. p. 463. Fountainkall, v. 2. p. 168.

1709. :

February 23. . ‘
StewarT of Invernytie against Sir James Mercer of Aldie.:

SteEwarT of Invernytie, having married a daughter of Sir James Mercer of
Aldie, pursues for her tocher, which ended in a submission and decreet-arbi .
tral; ordaining them to pay 26,000 merks. . Of this decreet Sir Laurence Mer-
cer, now of Aldie, raises a reduction on sundry nullities ; 1m0, That it was a
sum far beyond what the estate. could bear; but decreets-arbitral are not
quarrellable on iniquity, by the new regulations 16935 ; therefore, he recurred
to nullities, viz. that the submission being general, of all debateable matters
betwixt them, yet the arbiters had only decided one article, and left the others
undecided’; 2do, That they had delegated their power of judging on the ar-
ticle of the aliment, and referred it to the determination of the old Lady, for
her décision therein, which no arbiters have power to do, industria personalis,
being elected and relied on in such cases. .Alleged for Invernytie, That,
though the submission bore a general clause, yet it was only special quoad the.
quota of the tocher, which was the only proper subject submitted, and was ac.
cordingly determined, the other article of the aliment being inconsiderable ; and
so have the Lords decided, March 1630, Stark against Thumb, No 4. p. 6834.
where a decreet-arbitral was sustained good, though only deciding one paiticu-
lar, and remitting the rest.to the judgment of Lawyers ; and, lately, Dec. 1402,

Crawfurd against Hamilton, No 5. p. 6835. where the Lords found the ar-

biters had gone ultra wvires, yet, in regard the party had restricted it, the
Lords would not annul it, except quoad excessum ; and, by the late regulations,
2 decreet may be opened on a nullity guoad a part, and yet stand good as to.



‘SeeT. 1. ~ INDIVISIBLE 6834

“the remainder. :‘As to the second nullity, it was denied, that the reference of
the aliment was not the appointing of new arbiters, nor the delegating their
‘power;"but only for explicating the executive ‘p‘art thereof, which the law
permits, L. 32. § 16. D. De Recept. “ Si .arbiter dixerit ut arbitrio Publii
Mevii fundus tradatur vel satisfactio detur, tunc parendum est sententiz,”
just as if a:submission be in relation to the sale of lands, and the arbiters de-
‘cern them to be sold, and fix the price, but remit the draught of -the disposi=
tion, and the sufficiency of the progress to be adjusted by the parties Law-
yers ; -certainly that reference would never annul the ‘decreet, and no more
can it do here. .dnswered for Aldie, That it cannot be presumed when one
submits all debateable matters in general, it is their design still to leave the
seed of a new plea behind, but rather to-have all-the grounds of debate fundi-
tus taken away ; and is expressly so decided in the Roman law, L. 25. D.
De Recept. “ Labeo ait, si arbiter de quibusdam dicat sententiam, de aliis vero
non, ejus. sententiz impune non pareri, qui officio in sententia dicenda functus
non est,” because he has not done his duty, by not determining the whole.
And for the practique cited, -one single decision cannot overturn clear princi-
ples; and Durie observes a decreet-arbitral was found null, where it only cog-
nosced the claim of one of the parties, June 30. 16235, Falconer against Wise-
heart, voce Wrir. See Spottis. p. 13, (No 10. p.-645). And Invernytie’s pass-
ing from the article of the aliment is not good to support the decreet-arbitral ;
for, then, wherever-there was a defect in a decreet of adjudication, or the like,
ultra petita, the party’s voluntary restriction to the true'sum would supply the
defect ; .and yet this would not be allowed. - And as to the delegation, the
same law above cited, § 16. expressly has these words, Fulianus dict. impune
non pareri, si jubeat ad alium arbitrum ire,-nam sic nunquam erit finis ; and if de-
legation were once allowed, what hinders the person delegated to make a new
‘reference to another, and sic in mﬁmtum, and thus"without my consent, I may

be put in the hands of my unfriends. Tux Lorps-sustained the decreet-arbl-
rzral, and repelled the reasons of reduction foresaid.

-Fol.-Dic. v. 1. p. 463. Fountainkall, . 2. p. 496.
“* . ¥ Forbes reports this case :

17694 February 26.—INvErNYTIE and Avpre, and their Ladies, having sub-
mitted all differences betwixt them, particularly that about the Lady Inver-
,nyt1e s heritable bond of provision for L. 10,000 Scots, annualrents, and penal-

ty, dated r2th June, 1669, with full power to the. arbiters to determine in thc‘
égid matters as they should think fit, -they decerned the Laird of Aldie and’
his Lady to pay to Invernytie.26,000 merks, in full satisfaction of _the princi-’

pal, annualrent, and expenses, and of whatever the Lady invernytie could pre~

tend to, through her father, Sir James Mercer of Aldie’s decease ;-and decern. -

sed Invernytic and his Lady to grant to Sir Laurence a general discharge te
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the foresaick efbce; and ordiined the paxties. ta refer themsslves to the deter-
mipation of the Lady Dowager of Aldie, as ta the Lady Inversmytie’s aliment
the time she stayed. with her mothes. Sz Lauwrence Mlevcer and hia Lady
raised suspension.and reduction of this decrest-arbitral upon these greunds, 1me,
"Fhe arbiters had. only determined ane article ef a general submisvion, and left
another undecided, which is coatraxy tothe civil law, £. 23. D De Recep. Arb.
apd. June 30. 1625 Falconex against Wishart, waez Wrir, the Lowps
found a decregt-arbitral null, because the arbitess had decesned omly upen one
of the party’s claims, and left the ather umdecided. 2ds, The arbiters mot
qnly left am article of the submission unde<ided, but also delegated their pow-
er to a third pasty, for the decisian thereof, which ne arbiters. could effectual-
ly do for, impune non paretur, si arbiter jubnay &i aliume &rbiteum izc, me finis

nen sit, I. 32. § 16. D. eod.

Answered for Invernytie, wmo, Esta, @ submission simaply gemeral regmired a
toral decreet, the submission here heing hoth gemeral and special, a decreet
lipo_n the special article is valid, though netling is. deme: wpen. the gemeral ;
because, utile per inutile non vigiatur 5 as a decxeet upon: one head of an articu-~
late libel would subsist, though the rest be undetermined ; so a decreet-arbi.
tral upon, a submission, comtaining some special contreversies and a genmeral
compromit, determining the special articles, was sustained;, though one asticle
that fell under the general submission was remitted to the judgment of twa
Lawyers. Nox doth this contradict the deeigion betwist Faleomer and Wish-
art ; for the submission there was. altagether general; amd arbiters decided
only upon ong side, remitting the. agher party’s claim eatively to the Judge
Ordinary. Again, im this case, the arbiters baxing power to. determine as they
thought fit, wete at liberty both as to the: justice. of the: cause, and the manner
of determination. And if the delegation. as to the aliment was null, as the
suspenders plead, then the general discharge; ordained by. the deereet-arbitral
to be granted te. them, excludeth the charger’s pretensions upon the aceount
of aliment ; so that all matters are-in. effect determined. Besides, the char-
gers do judicially pass from. the alimenpt, which: ohwiates any prejudice to the
suspemrders, through the arbiters delegating the same. 2do, Suppose the arbi-
ters, by the delegation, had exceeded: vires compromissi, that would only annul
guoad ultra ; cum utile per inutile non vitiatur. And December 25th, 1702,
Hamilton agaimst Crawfurd, No 5. p. 6835., arbiters going beyond their
powers, was found net to-annul what they determined within their powers.

Replied fox Aldie, A party’s voluatary restretion of his pretensions cannot
he sustained to. support a nuil decreet, 2do; Arbiters having determined
what was. submitted, must: in.seme: cases remit- the executive part to Lawyers,,
or persons: experienced:;. hut here the. arbiters referred tlie point of aliment,
without, d@tgﬁmmng any thing: abeut it; which was in effect a new submis-
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" Tru Lomws M that Aldie had a0 prejudice by the: arbitery d’ie?eg*atim No 6.
of the Lady’s aliment, clamned sy Brvernytie; ify tespect he pussed! frorn tha
same fudicinliy ;. and, sherefore, sustained the decreet-arbitral, except as ty

the penaity.

' Forbes, . 329

SECT. I

Writs of importance subscribed by only one Netaty.

1616\ Nooembbr 290 Grson ageinst Executors of Epcar.

In an action pursued by David ibson contra the Executors-of umquhile No 7.
Edward Edgar, the Lorps found a bond. of L. null, because it was enly
subscribed by one notary ; and where the party would have retrenched his
sum to: L. » the Lozns. faund, that the boad. was-nos divisible..

Fok Bis. o 1. f 463, Kevse, MES. fifl. 4.

bug NWM 13 MARSHALL ggdinet MARSHALE..
hvcamaction of tx:amfertmg, Marshull! conpa Mol e Lordd su'sfairred No-8..

acsaairees produces], t0: verify thier defendir to. Be- hetr to ity predevessor, which  omm s
Was givew to hira by hasp and steple; by the batliew of Mirkealdy, of'r tere e aboves,
mmnt. of land: im Kagkealdys;: whieh: sasive; the Lorns found: sufficient to prove

the defender heir, albeitt that it was afleged;. that'it could not grove, wanting”
aoiadminisle, being only the asserdiont of a- notiry; ard 16 revour, or other

warrant produced for giving thereof. And wiiere it was amwered by the:
pursusr, Thet Kirkaaddy. was the: King'$ free burgh; and that the form in all .
burghs-was to. give sasines after this. manner, without any other adminicle ;.

the defender duplied, That albeit Kirkcaldy had the privilege of the King’s-

free burghs royal, yet they held ros their lamds;. or the town: of the Kidg’s:

Majesty in burgage ;. but they hold the same of the Prince, as Lord of Dum--
formline;: sethat sasine of the-lands, so- Molifen, could” not* Be giver without

some Wwasnl or adiminicle; alffeit’ the King- granted them the liberty of”
abranghy, . wiichs altered! not: the- hotdingof * titeir town and lands; which al- -

legeancer andiduply- was repelled; inrespect: the' seid sasinie was the deferiders:



