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where thall we makerthe boundary? [This were. to leave it arbitrary and loofe ;
bifides, rélations heing nesrelt! thefe debtors;. they. are alwaips-five to get them-
felves preferred ‘and othess. left:out, which pertial gratification’is nat:to.be en-
couraged ; and ki retiring was evident till the meflenger was gone, and then he
crept out of his hole; anmd if thic were not fuftamed, the faid .ad 1696 might
eafily be eluded, efpecially by friends whb knew binmto be. infolvent and -brake, as
the very lift contatned in the nawritive of ‘this difpofition bore more delst ¢hhn s

eftate was.worth 3 fo being oberatus above his fortune, they vwere in wale fide to-
.-exclufion of: the. others weTa1 -Lorps formd he had

take fucharight to t
abfconded within the 6o days after the difpofition,.and fo'it fell inder the adt of
Parliament.; and fo reduced it.—Then it was alleged, That one charge of horn-
ing and caption.priar-to the: fafiae, was not fufficient; ‘unlels there were'a con-
cowfe of diligences againft:him:<~But the. Lorps remembered, that in the Jate
cafe betwixt. Man. and Wales, No:168. p. 1083, ‘they had:found.one horning and
capeion fufficienty Thisbeing repelled, they recurred todriotherallegeance; That
the faid caption’ could never be faflained as fatisfying the terms of- the a& 16¢6, be-
caufe they offered to prove it was’ ‘paid off and purged before the difpofition or
fafine.; and fo being extiné}, it ‘cannot. be" founded ‘oni—THE  Lowkps, before
anfwer, ordame& the mﬁm&ions of its bemg pmd bef@ve the faid nght to be pro-

duccﬁl S c,"-g— e

Fomtamball . 2. p. 266 &

1712, j’aruary 5.0

C6CHRAN, dncLOTH,ERs, Perfonal Credxtors -of SIr’ WILLIAM FORBES of Mommufk E

against His Real’ Crechtors

' MONIMUSK: having, broke i’ December 1707 “his reditors zﬁ'eéted his eftate b;y '

adjudications and other: diligences, and a ranking Bemg‘ rhifed with 7 fale, @ eom-
petition. arofe, wherein the perfonal creditors repeited a ‘redultion of the mfefter

rights, on this ground, that; by the sth a& of Pafliaiment 1696, att - volantary’
rights granted by debtors within 6o days of their: breakmg are deelared void-and
null 5 that being an unlawful gratification whereby te’ prefers one- creditor and
omits to fecure others whofe’ debts are as juft and” onéro‘us as thefe e partially-
gratlﬁes “Rut fb it is, your heritable bonds, or at leaft yourfaﬁnes taken thereon
ave within the 6o days of . December 1707, at Whlch tinre it is° provem he was-
under captlon and abfcotided, “and fo-in the fenfe of the a@ of Parliatiient was
bankrupt.- Answered, That ftatute 1696 has very wifely fixed and determined
tle marks and charaQeriftics of a notour bankrupt, they. bemg, ‘before’ that very
uncertam and much ip arbitrio judicis ; and the perrods are horﬂufg afid ‘caption,
xmpn?onment reurmg to the Abbey, Cunzie-houfe;’ ‘of ‘any‘other-. fan&uary,
ﬁymg, anid abfconding, or forcible defending and refifting; &c: but' With thefe, the
a2 requires to be con_]omed infolvency. So all the former’ though cOncurrmg
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together will not make him bankrupt, without infolvency at the fame time of the

- diligence be likewife proven : Now the perfonal creditors cannot fubfume that

Monimufk-in December 1707 was infolvent, in fo far as his eftate is now in the

~roup proven to be worth L. 125,000 at 19 or 20 years purchafe, and his debt
“then was not above L. 95,000, fo his eftate then exceeded his debt in L. 30,000

Scots ; and:where a man has effets and means, either perfonal or real, to pay all
his-debts, -and: an excrefce over and ‘above, that man can never be declared a

~bankrupt by the Lords; and fo Monimufk not being infolvent abfolutely at the

time he granted our heritable bonds and infeftments, t}égugh he for fecuring his
perfon fled and abfconded within the 6o days of thefe fafines, (which many fuf-
ficient men at fome pinch are forced to do) he cannot be reputed infolvent ; and
our fecurities. ftand good ; and a pofterior infolvency ex post fafo, by running on
of annualrents, penalties, and accumulations in adjudieations can never enter in
computo to make him bankrupt the time of granting their rights, or in the 6o
days after.  Replied, The real creditors do violence to the a&t of Parliament, by

.which it is evident, the period for calculating the bankrupt’s mfolvency 1s not his

condition at the time of his abfconding or flying, but as it ftands at the time, the
Lorps find and declare him bankrupt. Now, in this view, it is unconteftable
that Monimufk’s debt does far exceed the value of his eftate : For esfo, it is worth
L. 125,000, and his debt at his retiring was only L. 95,000, yet fince by the
annualrents fallen due, the penalties of his bonds now incurred, and the other
accumulations with his mother’s and lady’s liferents valued at 6 or 4 years pur-
chafe, the debt will be now more than L. 145,000, and fo be L. 20,c00 above the
value of the eftate. It is true his mother is a very old woman, and fo her liferent
cannot be eftimate {o high as 6 or 7 years. ..And his lady’s was not exifting the
time of his breaking, he having lived a year or two after, and fo being only an
uncertain conditional debt, it could not be repute as actually exifling : Yet the
hazard brings it 7z computo, and de fatlo it has eventually exifted. So confidering
the prefent condition of the eftate by a retrofpect to his firft abfconding, he was
certamly infolvent when he gave them thefe hemable bonds and infeftments ;
efpecially feeing the annualrents and penalties now computed. are not new con-
tracted debts, (which is acknowledged would not enter in computation to make
him a bankrupt, fo as to quarrel their rights by thefe new contracted debts), but
are native confequences refulting from the original bonds, due long before his
breaking. Neither s that fo firm a principle, that he is only to be repute a
bankrupt who has more debt than eftate : But it is fuflicient where his eftate is
fo incumbered that none will buy it fafely, unlefs the whole be fold together ;
and that he cannot fatlsfy his creditors without felhng the whole, though he may
have a reverfion coming into him after the debt is paid: But here we need not
recur to thefe fpeculatxons when the penalties in the anterior bonds and the liferents
exceed his fortune ; and fo he was incapable to give fhefe infeftments. Duplzm’
This arguing comes from a wrong application of the word ¢ afterwards’ in the
claufe of the act cited ; as if it were to be referred to the word infolvent, whereas
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in tnie grammatical copftru@ion it conne@s with the, wotd fentence, and runs
~thus, ¢ And afterwards found by fentence-of the Loips ‘to-be: infolvent:” So
" that theé-infolvency muft be at/thé time of the ablconding and other requifite
qualifications fet down'in the at.~—Tue Logps proceeded the more deliberately,
that it was the interpretition.of a-new a, -and: the fixing a period- when he is to
be repute infdlvent, in order te quarrel his-volintary infeftments ;: whether at-the
" time ‘of ‘the ‘granting;*or as-his:eftate is burdened by increafing annialrents,
penalties, and accumilations, :at. the time he 1§ declared hy-the Joorps’ decreetito
be. bankrupt ;-and they-found the computation muft be:as the fate of: his:debt
and: fortune-was:at his: retinng; incarceration; -&c. :and if lis effe@s and- e¢ftate
were better than:his debt at:that period,: then'the infeftrhents he Had .given with-
in the 6o days could-niot be:réduced:and: annulled,” though ex:past. facte his-eftate
come to be overburdened with:diligences:; and in::the computation;no more was
to be reckoned- but ‘the principal fums and annualrents thef owing, with fuch
penalties then incurred ;. -but annualrents falling due.after; or penaltiesiincurred;
by hornings poefterior, and’accumulations ariing from. diligenices. led after. it, none
of thefe were. to -enter into. the:computation- guoad. bunc effecturs -to.annul the
heritable: fecurities he gave at:the:time of: hig ibreaking; ‘fo:as to make :him infel-
‘vent at that period 5. and: neithen the adlio; paiana in: the Roman-law, nor oure
act againft bankrupts in. 1621, go.any farther, and.never made him bankrupt whe
had fufficiency of means at the time to. pay all his debe, though- afterwards. by
' heaping up of diligences, the debt came to-exceed his-eftatg - But at his abfconds
ing it was not {o, but occafioned. by a fuperveniént infolveney, not in being when
he granted-thefe rights, - - T oo hero e e
The fupervening infolvency is-fufficient-in law toexpofe- the-lands tp fale.for
paying the bankrupt’s-debts; but the. debate -here to fix the commencement of
the infolvency was to determine whetherithe! veluntary rights he gave within'the
60 days before his abfconding were- legal: and. valid rights,. or. void and null by
the forefaid new-law ?: and:'the Loros found them in- this cafe- good ;: which I
have fet down more largely, becanfe it:is the firft decifion on this point fince the
ac, and.is to be the rule. when it.occurs in time coming. _
‘ '« Fol. Dic. v. 1. p. 82. ' Fountainball, v. 2. p. 698.

- %% Forbes reports the fame cafe =

" Iv the redution:and declarator at the inftance: of Sir William Forbes’s perfo-
nal creditors, for reducing upon the.a& 5th; fefl. 6. Parl. K. W. fuch real rights-
as had been granted to their prejudice, at, after, or fixty days before his becom-
ing bankrupt :—The purfuers .alleged,, That the common debtoy’s infolvency, one
of the requifite overt adts of notour bankrupt in the ftatute, is not to be calcu-
lated -at the time of the concurrence of thefe requifites. For though-a debtor is
conftrued to be bankrupt from that time, his infolvency is to be confidered with
'refpé&”to his after eventual condition, when his creditors come to affett his eftate
for debts contracted before his imprifonment, retirng, abfconding, flying, or for-
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- wilily defending himfeif ; as is clear from the words of .the 8, ¢ If any debtot
<-under diligence by horning, &c. be either impfifoned or retire; &c. and be af-
<Jgevoerds foand by fentence of the Lordsto be infolvent, thall be holden and

~ ¢ reysatel. Bc.: 8o that penalties and accumulations muft be reckoned as much a
part of tire bahkrupt’s debt,” as if. they had been: a&ually confhituted before his
inptifonment; retiring, &t. " For thefe do.not arife from any new. deed or oblige-
aient'of the debsor, :but :are a neceflary confequence of the onginal debt, and
when fildert doe] -become fildione furis, a3 truch” u part theveof, as if they had
beon added thetetoiat the beginning. Cpn therefore any thing appaar more ab-

furdl, thas eo fappole that a man’s pbeimg bankrupt fhould not be reckoned from

thivestent:of His debe,but depeit] upon. the accident of the treditors  charging
or tiot-chatiing rim ? "Though:a-bankeupt (aceording to the import of the word)
b oriewho lath morsdebwithan gear, the Lordd:underltand a'man to ‘be bank.
rupt kya/procefs of fale, who (though his debts bxteed mot the valde of . his eftate)
#wer folingambered, that he:cannot {atisfy tis ereditors withput felling his. whole
et togetiel. - And i Moncrieff upainft Craditors of Langtoun, No 9. p. 884. &
No 1:46.1p. Yo by one: was found bankrupt, who was only oberasus, burdened with
great débtg, aind fbegfimimg tobe diftreflod by fevéral ‘diligenkes: Albeit ne did
o110t atthe thwe @ppeax; br prowve in the event, to-be altogether infolvent. ‘Seeing
the ditgumtances. of the common deblor’s incarceration, retiring, - &c.. (Which the
creditors tould motdoifee) do but alanmand puth them on to .do+diligence - for
theirfeéowity : At wihich timte, -if -his eftate fufficeth not.to pay ‘his debt, he is in-
folvent 3n-the: fenfe of ‘faw, which eftablifheth thé prefumption, that.a:terior vo-
luntary rights granted by him:to fome of his creditors, within- fixty days of his

Torefid imprifonment, abfcomding, &c. are fraudulent in préjudice of others.

Hisweredfor the real ereditors :—The at 1696, in fo far as it . contains a re-
trdfped, orloks batk to deeds within'fixty days, and biings:them to the date
of the infeftraents, is new and correctory,-and to be friclly intérpreted. Now,
the word afterwards. refers not (as the purfuers would have it) to the word insal-
vent, but to the sentence-of -the Lords of Session, which muft find, “That the deptor
was infolvent at the time of {otme one or other of the circumﬁances of imprifon-
ment, . retifing, &c. required by the a&t. So'in the civil law, aiio pauliana, re-
fcinds what is done in prejudice of creditors by one infolvent at the time of the
deed, .or who thereby became infolvent.  And if it were -otherwife, no creditor
could ever be in any manner of fecurity : Seemng the debtor, though folvent at
the time of *his’ Jborrowing the money, miight, by gxammg gratuitous deeds or
fecurities within fixty days, or granting bonds for ‘debt - contradted any time be-
fore declarator of bankrupt turn mfolvent “and t’hEre’qy overturn heritable debts
contradted while he was {olvent. At which rate, the ftatate defi igned for a fur-
ther fecurity to-the lieges -agaiaft the ﬁaud of bankrupts, would turn to their
prejudice, and a door be caft open to all 1magmable flauﬂ Tt being always in the
power bf a comumon debtor, to evacuate the moﬁ onbrOus and beft fecured debt,
by after coqtrafimg
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Tux Lorps found, That Mommu{k’s infolvency, he being under diligence by
horning and caption, joined with any of the alternatives of imprifonment or- re-
tiring, or ﬂymg or abfconding, or forcibly defending, in order fo -make him no-
tour bankrupt, in the terms of the a&t of Parliament. 1696, muft be reckoned at
the time of the concurrence of the above quahﬁcatlons of bankrupt, in the terms
of the Taid aét of Parhament and not at the time of purfuing the declarator of
bankrupt. And found, That in proving the infolvency, there muft be only
brought in computy,. the principal fums, annualrents die and refting thereupon,
penalties mcurre& and accumulations eftablifhed “the time forefaid of the con-
currence of the above quahﬁcatlons of bankrupt.

- Forbes, p. 576.

1 7 37 Febfuary 24. L‘ozniﬁxmﬁknm agaih;t Coxm':i{f
IN a pmcefs upon the a& 1696 the "queftion occurred whether a hommg or
‘caption, labguring: under a legal -obje&ion, is; notw;th‘iandmg, fufficient to ren-
.der the debitor,petour bankrupt.—71he objection was, That the horning was exe-
~icuted at the « debitor s dwellmg houfe, .though he had removed out of the kin gdom
Edmbm gh pl&r and {hore of Lketh —Amwercd Ttis fuﬁiciept there be a hornmg
and caption ; neither the meaning ‘nor the words of the law require that the dj-
ligence be above all exception ; and a horning or caption, though chaﬂengeable
by one or other ground ,of law, s {ufficient, to.-make the bankruptcy notour; e-
qually as if mo exception. lay againft it. And the conftruftion put upon the act
by the other party, would open a door to elide the act altogether ; a bankrupt
would have no more ado,” but upon-muaking-over his effets to his favouute credi-
tor, to ftep over to the other fide of the border, and reft fecure that his fraudy-
lent deed muft ftand unexceptionable, becaufe a. horning executed on 65 days,
muft come too late to bring:the deed, within the retrofpett of the ftatute. —Repli-
ed, Esto the horning and caption in this cafe, thould be fuflained to infer one
_of the gualifications of bankruptcy ; "yet the other is wanting, viz. flying or ab-
fconding for his perfonal fecurity : Now the debtor’s retiring out of the kingdom,
. poflibly, abeut his neceffary affairs, hefore any diligence done. againft him, can
- never. comeup to the qualification of ¢ flying and abfconding for perfonal fecuri-
+ gy, which muft prefuppofe diligence. already raifed, to {hun the effect of which,
the debter finds it convenient to keep out of the way,—Duplied, The alt does not
pre-fuppofe:diligence done ; a bankrupt who retires to avoid the effect of diligence
ready to be raifed, and which, it is morally certain, will be poured out againft
him, is as properly faid to fly or abfcond for his prefonal fecurity, as if diligence
. were already raifed.———TrE Lokps found the .horning and caption produced re-
- levant to infer one of the qﬂahﬁcatxons of the act 1696 notwithftanding of the
- obje&ion ma@le againft 1t .

- - Fol. Dic. v. 1. p- 81.
Vor. 1L 67 2

No 170,

No 171.

A horning, in-
formal in
this refpedd,
that the debi-
tor had left
the kingdom
before it was
executed at
his dwelling
boufe, found,
notwitftand.
ing, effectual
for the pur-
poles of the
act of Parlia«
ment,



